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AGRICULTUKAL MARKETING AGREEMENT ACT 
COURT DECISIONS 


SUNTEX DAIRY, et al., v. BLOCK. 
No. 80-2101. 
Filed January 21, 1982. 


(Cite as 666 F.2d 158) 


AMAA - Milk orders - Producers - Merger of orders - Policy - Arbitrary and capricious - 
Substantial evidence - Committed to agency discretion. 


The United States Court of Appeals for the Fifth Circuit affirmed the district court decision, 
which in turn affirmed the Secretary's determinations that merged order tended to effectuate 
policy of the Act, failure of milk handlers to approve agreement tended to prevent effectuation 
of policy of Act, and issuance of order was only practical means of advancing interests of 
producers in the area. Ample evidence was presented at hearing from which Secretary could 
conclude that proposed order tended to effectuate policy of Act. Thus, "arbitrary and capricious" 
and "substantial evidence" standards were met. Secretary’s determinations concerning handler 
failure to sign marketing agreement and necessity of order were committed to agency discretion 
by law and were therefore non-reviewable. 


Before: TATE and WILLIAMS, Circuit Judges.” 


UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


TATE, Circuit Judge: 


The plaintiff milk pioducers brought this action to challenge an order by 
the Secretary of Agriculture, which merged six milk marketing orders in Texas 
into a single new order regulating the former six-market area and additional 
previously unregulated counties. The district court held that substantial 
evidence supported the Secretary’s determinations that (a) the merged order 
tends to effectuate the policy of the Act, (b) the failure of the milk handlers 
to approve the agreement tends to prevent the effectuation of the policy of the 


“Due to his death on December 22, 1981, Judge Ainsworth did not participate in this 
decision. The case is being decided by a quorum. 28 U.S.C. § 46(d). 
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Act, and (c) issuance of the order is the only practical means of advancing the 
interests of the producers in the area. On appeal, the plaintiffs argue that all 
three determinations were unsupported by substantial evidence, and were 
arbitrary, capricious, and an abuse of the Secretary’s discretion. We find that 
the Secretary’s determination that the merged order tends to effectuate the 
policy of the Act was supported by substantial evidence, and was not arbitrary, 
capricious, or an abuse of discretion, and that his further determinations 
concerning the effect of handler failure to approve the marketing arrangement 
and the necessity of the order were discretionary acts not subject to review by 
the courts except for procedural irregularity or fraud. We therefore affirm. 


The Merger of the Texas Milk Marketing Orders 


The federal milk marketing regulation provisions embodied in the 
Agricultural Marketing Agreement Act of 1937, 7 U.S.C. § 601 et seq. ("the 
Act") and various federal regulations present a highly complex scheme. Its 
purposes are to establish and maintain orderly marketing conditions for the 
covered commodities that will result in parity prices to farmers, to protect 
consumers in approaching the parity prices, to establish and maintain 
standards for commodities, to insure an orderly flow of the supply of 
commodities to market, and to avoid the disruption of orderly marketing 
through continued regulation.’ Regulation is accomplished, in part, by the 
issuance of orders by the Secretary of Agriculture ("the Secretary") that 
establish a uniform minimum price to be paid to "producers" by "handlers," 
(i.e., those dairy farmers who manufacture raw milk into bottled milk and 
other products). 

The Act provides that the Secretary shall issue a proposed order if, after 
notice and a hearing, he finds, and sets forth in the order, that the issuance 
of such order "will tend to effectuate the declared policy" of the Act.’ An 


17 U.S.C. § 602. 


The "labyrinth of federal milk marketing regulation provisions" is described in detail in 
y' g reg Pp 

Zuber v. Allen, 396 U.S. 168, 172-87, 90 S.Ct. 314, 317-25, 24 L.Ed.2d 345 (1969), and in our 

previous decision in this case, Suntex Dairy v. Bergland, 591 F.2d 1063 (Sth Cir. 1979). 


37 U.S.C. § 608c(3) provides that: "Whenever the Secretary of Agriculture has reason to 
believe that the issuance of an order will tend to effectuate the declared policy of this chapter 
(continued...) 
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order may become effective if it is approved by a requisite proportion of the 
affected producers,’ and if at least 50 percent of the affected handlers enter 
into a marketing agreement. If, however, the handlers fail or refuse to enter 
into a marketing agreement, the order may nevertheless become effective if 
the Secretary determines that lack of handler approval "tends to prevent the 
effectuation of the declared policy of the Act,"® that the order is "the only 
practical means of advancing the interests of tle producers," and that the 
requisite number of affected producers approve the order.’ Under the 
statutory scheme, a hearing is specifically required for the determination as 
to whether the issuance of the proposed order will tend to effectuate the 
purposes of the Act (the "tendency" hearing), 7 U.S.C. § 608c(3) and (4); 
however, the statute does not require an additional hearing for the Secretary’s 
further determinations about refusal of handler approval and about the 
necessity of the order (the "necessity" determination), 7 U.S.C. § 608c(9)(A) 
and (B). 

Prior to the issuance of the merged order challenged here, Texas was 


3(...continued) 
... he shall give due notice of an opportunity for a hearing upon a proposed order." 
7 U.S.C. § 608c(4) then provides that: 

After such notice and opportunity for hearing, the Secretary of Agriculture shall issue 
an order if he finds, and sets forth in such order, upon the evidence introduced at such 
hearing (in addition to such other findings as may be specifically required by this section) 
that the issuance of such order and all of the terms and conditions thereof will tend to 
effectuate the declared policy of this chapter with respect to such commodity. 


“The Act provides (with certain modifications not relevant here) that at least two-thirds of 
the producers engaged in producing the commodity for market within the specified production 
area, two-thirds of the producers engaged in producing the commodity for sale within the 
specified marketing area, or the producers who have produced for market at least two-thirds of 
the volume of the commodity within either the specified production area or market area, may 
approve the order. 7 U.S.C. §§ 608c(8)(A) and (B). 


57 U.S.C. § 608c(9)(A). 


°7 U.S.C. § 608c(9)(B). 


77 USC. §§ 608c(9)(B)(i) § (ii). The requisite number of producers is the same as that 


described in note 4, supra. 
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regulated by six separate milk marketing orders. The plaintiffs are 
independent milk producers who were regulated under the former Corpus 
Christi Federal Milk Marketing Order. After a nine-day hearing, the 
Secretary promulgated a proposed order in which he found, on “the basis of 
evidence introduced at the hearing and the record thereof" that the issuance 
of an order that merged the six Texas orders, together with several previously 
unregulated areas, "will tend to effectuate the declared policy of the Act.” 
A final order was then issued in which the Secretary determined that: 


(1) The refusal or failure of handlers . . . of more than 50 percent of 
the milk, which is marketed within the Texas marketing area, to sign a 
proposed marketing agreement, tends to prevent the effectuation of the 
declared policy of the Act; 

(2) The issuance of the Texas order, which amends and merges the 
aforesaid orders, is the only practical means pursuant to the declared 
policy of the Act of advancing the interests of producers as defined in the 
Texas order; 

(3) The issuance of the Texas order .. . is approved or favored by at 
least two-thirds of the producers who participated in a referendum and 
who during the determined representative period were engaged in the 
production of milk for sale in the Texas marketing area."° 


The practical effect of this merged order is that the Corpus Christi 
producers will receive a lower minimum price for their milk than they 
received under the separate order that formerly regulated them. 

The plaintiffs then brought an action in district court in which they alleged 
that the merged order was invalid because it was not supported by substantial 


*The six previously separate milk marketing order were: South Texas, 7 C.F.R. § 1121 
(1975); North Texas, 7 C.F.R. § 1126 (1975); San Antonio, 7 C.F.R. § 1127 (1975); Central West 
Texas, 7 C.F.R. § 1128 (1975); Austin-Waco, 7 C.F.R. § 1129 (1975); and Corpus Christi, 7 C.F.R. 
§ 1130 (1975). 


°40 Fed.Reg. 20,038 (1975). 


1°40 Fed.Reg. 23,438 (1975). 
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evidence.’ The district court held that the plaintiffs lacked standing to 
challenge the substantive merits of the milk marketing order. We reversed 
and remanded, Suntex Dairy v. Bergland, 591 F.2d 1063 (Sth Cir. 1979). On 
remand, the district court found that all determinations by the Secretary were 
supported by substantial evidence, which ruling is the subject of the present 
appeal. 


The Secretary’s Determination that the Merged Order Tends to Effectuate the 
Policy of the Act 


The plaintiffs contend first that the Secretary’s determination that the 
merged order would tend to effectuate the purposes of the Act was 
unsupported by substantial evidence and was arbitrary, capricious, and an 
abuse of discretion.'* We find this contention without merit. 

Our inquiry into the Secretary’s decision that the merged order tends to 
effectuate the policy of the Act is limited, as in the case of judicial review of 
other agency decisions involving an adjudicatory hearing, to determining 
whether the agency’s findings and conclusions were “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law," 5 U.SC. § 
706(2)(A), or "unsupported by substantial evidence," 5 U.S.C. § 706(2)(E). 
See, e. g., Refrigerated Transport Co., Inc. v. I.C.C., 616 F.2d 748, 751 (Sth Cir. 
1980). The "arbitrary and capricious" standard is narrow and permits a 
reviewing court merely to consider whether the agency decision "was based on 
a consideration of the relevant factors and whether there had been a clear 
error of judgment." Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 
402, 416, 91 S.Ct. 814, 823-24, 28 L.Ed.2d 136 (1971). The "substantial 
evidence" standard requires a determination that agency findings are 
supported by "such relevant evidence as a reasonable mind might accept as 


"The plaintiffs also argued that a dairy cooperative, Associated Milk Producers, Inc., which 
has filed a brief as amicus curiae in the present case, violated a Missouri district court antitrust 
injunction by bloc voting during the referendum to get producer support for the order. In 
Suntex, we held that although the bloc voting may have violated the terms of the district court 
injunction, "[t]he appropriate response . . . is a matter for the Missouri district court under that 
court’s continuing jurisdiction to enforce or protect its injunction order." 591 F.2d at 1068. 


!2These are two of the standards of review contained in the Administrative Procedure Act, 
5 U.S.C. § 706(2)(A and E). For a recent discussion of judicial review of agency action, see 
Pierce & Shapiro, Political and Judicial Review of Agency Action, 60 Tex.L.Rev. ----(1981). 
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adequate to support a conclusion." Consolidated Edison Co. v. N.L.R.B., 305 
USS. 197, 229, 59 S.Ct. 206, 217, 83 L.Ed 126 (1938). If the evidence of record 
is such that it supports inconsistent interferences and conclusions the courts 
must defer to administrative choice. Illinois Central Railroad Co. v. Norfolk 
& Western Railway Co., 385 U.S. 57, 69, 87 S.Ct. 255, 262, 17 L.Ed.2d 162 
(1966). The Secretary’s decision that the proposed order tended to effectuate 
the policy of the Act clearly survives judicial review under both the "arbitrary 
and capricious" standard and the “substantial evidence" standard. 

After notice and a hearing required under 7 U.S.C. § 608c(3) were 
provided, the Secretary found that although the six orders were distinguishable 
when originally promulgated, “changes in marketing practice since that time 
. . . have caused these separately regulated areas to become substantially 
interrelated in both the distribution and procurement of milk.""* There was 
abundant evidence presented at the hearing from which the Secretary could 
conclude that the former six-market area was characterized by intermarket 
competition in distribution, common production areas, and common reserve 
supply.’ In addition, the evidence also revealed that producers supplying the 
six-market area received different levels of payment for their milk.’ The 
plaintiffs’ contention that no significant interrelationship existed between it 
and the other merged markets was examined in depth by the Secretary, and 
was rejected.’° 


The Secretary’s Determinations Concerning Handler Failure to Sign a Marketing 
Agreement, and the Necessity of the Order 

The plaintiffs’ second argument is more difficult and presents this court 
with an issue of first-impression statutory interpretation. After the Secretary 
had held the hearing pursuant to 7 U.S.C. § 608c(4), and the applicable rules 


of practice and procedure, 7 C.F.R. § 900 et seq. (1975), he subsequently 
issued a determination that "[t]he refusal or failure of the handlers . . . of 


1340 Fed.Reg. 20,005 (1975). 
4See id. at 20,005-007. 
‘Sq. at 20,005. 


‘674, at 20,006-007. 
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more than 50 percent of the milk . . . marketed within the Texas marketing 
area, to sign a proposed marketing agreement, tends to prevent an 
effectuation of the declared policy of the Act" and that the issuance of the 
order was "the only practical means pursuant to the declared policy of the Act 
of advancing the interests of producers as defined in the Texas order." 40 
Fed.Reg. 23,438 (1975). In addition, the Secretary found that the order was 
approved by the requisite number of producers, see id., and accordingly, he 
issued the new order. 

The plaintiffs argue that, even assuming that there was substantial evidence 
to support the Secretary’s decision that the merged order tends to effectuate 
the declared policy of the Act, his further determinations that, in regard to the 
former Corpus Christi order, the absence of handler approval tended to 
prevent effectuation of the policy of the Act, and the only practical means of 
advancing the policy of the Act was to issue the producer-approved order, 
were unsupported by substantial evidence, as well as arbitrary, capricious, and 
an abuse of discretion. 

We ultimately find, for reasons below set forth, that these determinations 
made by the Secretary were entrusted to his discretion and required no 
further factual showing beyond the findings in the initial "tendency" hearing 
that the order tended to effectuate the purposes of the Act. 

The Administrative Procedure Act, 5 U.S.C. § 702, provides that "A person 
suffering legal wrong because of agency action within the meaning of a 
relevant statute, is entitled to judicial review thereof." Nevertheless, 5 U.S.C. 
§ 701(a) states specifically that the provisions of the APA dealing with judicial 
review do not apply when: (1) statutes preclude judicial review; or (2) agency 
action is committed to agency discretion by law." Although there is no explicit 
preclusion of judicial review in the statute under discussion here, "an agency 
action is committed to the agency’s discretion and is not reviewable when an 
evaluation of the legislative scheme as well as the practical and policy 
implications demonstrate that review should not be allowed." Bullard v. 
Webster, 623 F.2d 1042, 1046 (Sth Cir. 1980), cert. denied, --- U.S.---, 101 S.Ct. 
1975, 68 L.Ed.2d 295(1981), citing Local 2855 v. United States, 602 F.2d 574 
(3d Cir. 1979). 

We are aware that the "committed to agency discretion" exception, 5 U.S.C. 
§ 701(a), of the APA is “very narrow". Citizens to Preserve Overton Park, 
supra, 401 U.S. at 410 91 S.Ct. at 820 (1971). Access to judicial review should 
be restricted "[o]nly upon a showing of ‘clear and convincing evidence’ of a 
contrary legislative intent" to do so. Abbott Laboratories v. Gardner, 387 US. 
136, 141, 87 S.Ct. 1507, 1511, 18 L.Ed.2d 681 (1967); Citizens to Preserve 
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Overton Park, supra, 401 U.S. at 410, 91 S.Ct. at 820.7 The courts have 
historically limited the exception to cases where: (1) the statute in question is 
"drawn in such road terms that in a given case there is no law to apply, [and] 
courts .. . have no statutory question to review." S.Rep.No. 752, 79th Cong., 
1st Sess., 26 (1945) (on Administrative Procedure Act); Citizens to Preserve 
Overton Park, supra, 401 U.S. at 410, 91 S.Ct. at 821; Santa Clara v. Andrus, 
572 F.2d 660, 666-67 (9th Cir.), cert. denied, 439 U.S. 859, 99 S.Ct. 176, 58 
L.Ed.2d 167 (1978); (2) the courts are simply "ill-equipped" through a lack of 
expertise to review the decision in question, Hahn v. Gottlieb, 430 F.2d 1243, 
1249 (1st Cir. 1970); Kletschka v. Driver, 411 F.2d 436, 443 (2d Cir. 1969); and 
(3) the agency action involves decisions relating to areas, such as national 
defense, that "lie outside sound judicial domain in terms of aptitude, facilities, 
and responsibility." Curran v. Laird, 420 F.2d 122, 129 (D.C. Cir. 1969)."* 

In "weighing of the need for, and the feasibility of, judicial review versus the 
potential for disruption of the administrative process," Bullard, supra, 623 F.2d 
at 1046, it is apparent to us that the determinations in question could not be 
subjected to any meaningful judicial review. After the Secretary holds the 
"tendency" hearing provided by 7 U.S.C. § 608c(4) and determines that the 
order tends to effectuate the policy of the Act, he must then determine 
whether, if the requisite number of handlers fail to approve the agreement, 
that failure tends to prevent the effectuation of the policy of the Act. Given 
that the Secretary has already made a determination, after notice and a 
hearing, that the order tends to effectuate the policy of the Act, it follows that 
failure by the handlers to approve such a marketing arrangement prevents 
effectuation of the policy of the Act. Judicial review of this determination 
could add nothing to the judicial review of the hearing provided by 7 U.S.C. 
§ 608c(4), and such review would be duplicative and inefficient. 

Although analysis of plaintiffs’ claim with respect to the Secretary’s 
determination that issuance of the order is the only practical means of 


'7For a discussion of the "committed to agency discretion" exception to the general rule that 
agency decisions are amenable to judicial review, see Berger, Administrative Arbitrariness: A 
Synthesis, 78 Yale L.J. 965 (1969); Berger, Administrative Arbitrariness: A Sequel, 51 Minn.L.Rev. 
601 (1967); Davis, Administrative Arbitrariness is Not Always Reviewable, 51 Minn.L.Rev. 643 
(1967), Saferstein, Nonreviewability: A Functional Analysis of "Committed to Agency Discretion," 
82 Harv.L.Rev. 367 (1968). See also L. Jaffe, Judicial Control of Administrative Action 353-76 
(1965). 


8 See generally Fierce & Shapiro, supra, note 12. 
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advancing the interests of the producers is more difficult, it nevertheless yields 
the conclusion that this determination is also not subject to our review. 

In deciding whether the Secretary’s determination is "committed to agency 
discretion by law" the test is not whether a statute viewed in the abstract lacks 
law to be applied, but rather, whether ‘in a given case’ there is no law to be 
applied." Andrus, supra, 572 F.2d at 666, quoting Strickland v. Morton, 519 
F.2d 467, 470 (9th Cir. 1975)(emphasis in original). 

The scope of discretion accorded to the Secretary under the statutory 
scheme is such that 7 U.S.C. § 608c(9)(B) imposes no "limits [on the] agency’s 
discretion to act in the manner which is challenged." Andrus, supra, 572 F.2d 
at 666. The Secretary must make a factual determination after the hearing 
about the tendency of the order to serve the purposes of the Act. In that 
situation, the Secretary’s discretion is limited by his lawful consideration of the 
evidence that is presented at the "tendency" hearing under 7 U.S.C. § 608c(4). 
Under 7 U.S.C. § 608c(9)(B), however, the Secretary is directed to determine, 
without the development of an additional evidentiary record, the necessity of the 
proposed order. The statute imposes rigorous obligations on the Secretary to 
develop an evidentiary record with respect to the "tendency" aspect of the 
order, but leaves him to make a determination of its "necessity" aspect without 
any further evidence to be taken. The most sensible construction of the 
statutory scheme, under these circumstances, is that the Secretary’s 
determination for the "necessity" of the order--once the evidentiary "tendency" 
hearing establishes the Secretary’s statutory authorization to issue it--is left to 
his administrative decision whether or not to issue it as "the only practical 
means of advancing the interests of the producers. . . pursuant to the declared 
policy [of the Act]", 7 U.S.C. § 608c(9)(B). We are reinforced in our view 
that this is the proper interpretation of the statutory provisions, because the 
Act has been so administratively constructed and administered (albeit without 
issue being raised until now) since its enactment. See, e. g. United States v. 
Rock Royal Co-Op., Inc., 307 U.S. 533, 547, 59 S.Ct. 993, 1001, 83 L.Ed. 
1446(1939); H.P. Hood & Sons, Inc. v. United States, 307 U.S. 588, 592, 59 
S.Ct. 1019, 1022, 83 L.Ed. 1478(1939). 

Further, although the courts may be equipped to determine whether the 
Secretary’s "tendency" determination is supported by substantial evidence, it 
is clear that we are ill-equipped to examine the Secretary’s "necessity" 
determination in the absence of any additional factual evidence or findings, 
the making of which the Act does not envisage. If we were to hold that the 
Secretary’s "necessity" determination were reviewable, it would imply that if 
the Secretary decided not to issue the order, then that decision would likewise 
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be reviewable. That would put the federal courts in the position of possibly 
requiring that the Secretary issue an order that he has determined was not 
necessary to effectuate the proposes of the Act. 

On oral agument the Court was informed that never in the history of the 
Act have the handlers voted to approve a marketing arrangement. Thus, the 
additional finding of necessity has always followed as a matter of course 
without further hearing or findings. It would alter the established practice of 
over forty years under the Federal Milk Marketing Act to discover now a 
separate judicial review of the "necessity" finding of the Secretary. Thus, the 
logic of the finding of "necessity" being based upon the "tendency" hearing 
coalesces with the entrenched practice to establish that the "necessity" 
determination by the Secretary is discretionary administrative action. 

Our conclusion of non-reviewability is supported by two additional 
considerations. 

First, the statutory scheme of the Act and its limited judicial interpretations 
clearly define the ambit of federal court participation in the issuance of milk 
orders. 7 U.S.C. § 608c(15)(A) provides: 


Any handler subject to an order my file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of 
any such order or any obligation imposed in connection therewith is not 
in accordance with law and praying for a modification thereof or to be 
exempted therefrom. ... 


After such hearing, the Secretary shall make a ruling upon the prayer 
of such petition which shall be final, in accordance with law. 


7 US.C. § 608c(15)(B) then provides for review in the district court of the 
ruling issued by the Secretary. 

The judicial review provided by 7 U.S.C. § 608c(15)(A) has been 
interpreted in two primary cases. In United States v. Rock Royal Co-op., Inc., 
307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446 (1939), the Supreme Court accorded 
handlers standing to raise by way of defense issues of want of statutory 
authority to impose certain provisions that were alleged to discriminate against 
particular handlers. In Stark v. Wickard, 321 U.S. 288, 64 S.Ct. 559, 88 L.Ed. 
733 (1944), producers were permitted to challenge the Secretary’s deduction 
from a fund used to insure that the minimum price established by an order 
accurately reflected the actual use to which handlers put their purchased milk. 
Stark was explicit in its holding that judicial review beyond that authorized by 
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the statute is justified only when the issue is the Secretary’s statutory authority 
for a particular action. Id. at 307, 64 S.Ct. at 570. 

In the present case, however, the plaintiffs do not allege that the Secretary’s 
determinations (that lack of handler approval tends to prevent effectuation of 
the Act, and that issuance of the order was necessary to advance the interests 
of the producers), are beyond the authority of the Secretary. Rather, the 
plaintiffs object to the manner in which the determinations were made. We 
have previously found no procedural irregularity in the manner in which the 
determinations were made, and our review function there ends so far as to the 
issues raised by this appeal. 

We do not intimate that the producers have no ability to get substantive 
review of the merits of the Secretary’s determination. The Act’s provision for 
review was interpreted also in our earlier decision in Suntex Dairy v. Bergland, 
591 F.2d 1063 (Sth Cir. 1979), to accord standing to producers to request a 
substantive review of the merits of the Secretary’s decision in his Section 8c(4) 
"tendency" determination. The plaintiffs may, of course, also challenge the 
"necessity" determination to the extent that "the agency lacked jurisdiction, that 
the agency’s decision was occasioned by impermissible influence, such as fraud 
or bribery, or that the decision violates a constitutional, statutory or regulatory 
command." Local 2855, supra, 602 F.2d at 580." 


The plaintiffs argue that Swntex requires judicial review of the Secretary’s "necessity" 
determination, but such a reading would result in the producers having greater access to review 
than that explicitly provided by the Act. Rather, Suntex holds only that producers have standing 
to challenge the Secretary's order on its substantive merits; contrary to the plaintiffs’ suggestion, 
Suntex did not provide a standard for the substantive review that the producers were given 
standing to request. 

As described in Suntex J, the issue concerned whether the present milk producers had 
Standing to attack the Secretary's statewide milk marketing order as "invalid because not 
supported by substantial evidence," 59] F.2d at 1064, (and also because of bloc voting by the 
Associated Dairy Cooperative-but this contention of the producers was rejected, see part III of 
opinion, id. at 1067-68, and see note 11, supra). The issue was whether the milk producers had 
"standing to seek judicial review on the substantive merits of the Secretary’s determination that 
a new Texas-wide order should be promulgated." Jd. at 1065 (emphasis supplied.) In finding 
Standing in the producers for judicial review of the "substantive legality of orders promulgated 
pursuant to the [Act]," /d. at 1065-66, we relied upon such factors as that “‘where as here the 
issue is the statutory power to make the deductions required by Order . . ., a mere hearing or 
opportunity to vote cannot protect minority producers against unlawful exactions which might 
be voted upon them by minorities." Jd at 1066, see also 1067. The issue with which we are 
presently concerned (the Secretary's "necessity" determinations) was not before the appellate 
court or considered by it in Suntex J. 
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Second, even if we were to hold that the "necessity" determination was 
reviewable, it would have to be reviewed under the "arbitrary, capricious or 
abuse of discretion" standard of 5 U.S.C. § 706(2)(A). The inappropriateness 
of judicial review may be seen by examining to what we would apply this 
standard of review. In determining whether agency action is arbitrary and 
capricious, judicial review may focus only on the factors considered and the 
existence of an obvious error in judgment. The statutory scheme provides the 
Secretary with no further factors to consider after he has already conducted 
a full hearing and determined that the order tends to effectuate the policy of 
the Act. With respect to determining whether there has been an error in the 
Secretary’s judgment to issue a particular order, we consider the Byzantine 
nature of milk marketing regulation and we "willingly confess our incapacity 
to contribute intelligently to the general course of decision" on federal milk 
marketing orders. Hahn, supra, 430 F.2d at 1249. On the basis of findings 
supported by substantial evidence that the order would tend to effectuate the 
purposes of the Act-and considering that the statutory scheme contemplates 
no further evidentiary hearing-we are unable to say that the judiciary could 
gainsay the Secretary’s determination that the issuance of the order was the 
only practical means to effectuate the purposes of the Act when he finds that 
the requisite number of handlers have failed to enter into a voluntary 
agreement under 7 U.S.C § 608c(8). 

The plaintiffs argue that the standard of review for the "necessity" 
determination should be "substantial evidence." However, "[r]eview under the 
substantial evidence test is authorized only when the agency action is taken 
pursuant to a rulemaking provision of the [APA] . . . or when the agency 
action is based on a public adjudicatory hearing.” Citizens to Preserve Overton 
Park, supra, 401 US. at 414, 91 S.Ct. at 822-23. The present Act is explicit in 
requiring notice and a hearing for the "tendency" determination under Sections 
8c(3) and 8c(4), to effectuate the declared policy of the Act, but it does not 
require the Secretary to hold an additional hearing to make the further 
determinations that handler approval is absent, that lack of handler approval 
tends to prevent effectuation of the Act, and that issuance of the proposed 
order is the only way to effectuate the purposes of the Act.” 


The plaintiffs are vague in their argument about the standard of review that should be 
used, and one reading of their contention that the "substantial evidence" standard is proper is 
that the "necessity" determination should be made in the context of some type of hearing. 

: (continued...) 
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We find that the Secretary's determination that the order tended to 
effectuate the policy of the Act was supported by substantial evidence and was 
not arbitrary, capricious, or an abuse of discretion. We also find that the 
Secretary's further determinations that lack of handler approval tended to 
prevent effectuation of the Act, and that issuance of the producer approved 
order was the only practical means of advancing the interests of the producers, 
were agency actions entrusted to his discretion and not reviewable by the 
courts except for procedural irregularity or fraud. Accordingly, we AFFIRM 
the decision of the trial court. 

AFFIRMED. 


LANSING DAIRY, INC. v. ESPY. 
Nos. 92-2231, 92-2232, 92-2233, 92-2448, 92-2449. 
Decided October 31, 1994. 


(Cite as 39 F.3d 1339) 


AMAA - Milk order amendments - Location adjustments - Minimum price -Agency 
interpretation of statute - Deference - Substantial evidence. 


The United States Court of Appeals for the Sixth Circuit reversed the district court decision, 
which in turn held the location adjustment and mileage rate amendments invalid and ordered 


2°. .continued) 

The hearing that the plaintiff apparently desires must occur either in the context of the 
"tendency" hearing provided by 7 U.S.C. § 608c(4), to determine whether the proposed order will 
tend to effectuate the policy of the Act, or must be a separate subsequent hearing to determine 
whether the issuance of the order is necessary to effectuate the purposes of the Act. 

With respect to a secondary hearing "within" the "tendency" hearing provided by 7 U.S.C. § 
608c(4), the plain language of Section 8c(4) requires only that the Secretary determine that the 
issuance of the order will tend to effectuate the policy of the Act. It would be difficult, and at 
very least extremely inefficient, to require that the Secretary made a determination about 
producer approval, lack of handler approval, and the necessity of the order in the context of the 
prior ("tendency") hearing designed to determine the tendency of the order to effectuate the 
policy of the Act. 

If the plaintiffs intend by their argument to suggest that there should be a separate hearing 
subsequent to the "tendency" hearing, we reiterate that, although the Act is explicit in requiring 
notice and on hearing under section 7 U.S.C. § 608c(4), it is completely silent about the 
development of an evidentiary record in the context of the Secretary’s determination concerning 
the necessity of the order. 
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the Secretary to promulgate new location adjustments to milk prices. Modification of minimum 
milk prices under AMAA section authorizing location adjustments of minimum milk prices does 
not require an economic analysis of market supply and demand. Substantial deference is given 
to the interpretation of an ambiguous statute by the agency authorized with administering it. 
Substantial evidence in the record establishes that the Secretary’s decision to reconfigure the 
location adjustments within the market area was rational. Increases in minimum prices reflect 
economic service of benefit to handlers. 


Before: CELEBREZZE, MARTIN, and BATCHELDER, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


BATCHELDER, Circuit Judge. 


This case concerns a dispute between groups of milk handlers, milk 
producers, and the Secretary of Agriculture (the "Secretary") over how certain 
benefits of federal milk price regulations should be distributed. This is a 
consolidated appeal from a decision of the United States District Court for 
the Western District of Michigan arising under the Agricultural Marketing 
Agreement Act of 1937, as amended, 7 U.S.C. §§ 601-74 (AMAA or the 
"Act"), 

The AMAA authorizes the Secretary to issue, and to amend, marketing 
orders for a wide variety of agricultural products, including milk. Milk 
marketing orders set the minimum prices which those who process dairy 
products, designated as handlers (as defined in 7 C.F.R. § 1040.9 (1994)), 
must pay to dairy farmers, designated as producers (as defined in 7 C.F.R. § 
1040.12 (1994)). Specifically at issue in this appeal are the 1989 amendments 
to 7 C.F.R. Part 1040 §§ 1040.01-.86 (1994) ("Order 40"). The contested 
amendments changed plant location adjustments, 7 C.F.R. § 1040.52(a)(1) 
(1994), and increase mileage rates, 7 C.F.R. § 1040.52(a)(2) (1994), in Order 
40; the net effect of these changes was to decrease revenues for some 
producers and handlers outside of the Southern Michigan milk marketing 
area. Groups of producers and handlers, upon whom the 1989 amendments 
have a negative financial impact, challenged the validity of these amendments 
on a number of grounds. 

The district court, on cross-motions for summary judgment in these 
consolidated actions, held that the location adjustments promulgated by the 
Secretary pursuant to 7 U.S.C. § 608c(5) were invalid for failure to consider 
the economic factors outlined in 7 U.S.C. § 608c(18). Therefore, the district 
court ordered the Secretary to promulgate new location adjustments, 
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specifically considering the economic factors in 7 U.S.C. § 608c(18). The 
determinative issue before the court in this appeal is whether the Secretary’s 
power to order location adjustments is founded solely on the grant of 
authority in 7 U.S.C. § 608c(5), as urged by the Secretary; or whether, as 
argued by the plaintiffs and held by the district court, this power is 
conditioned on consideration of the economic criteria found in 7 U.S.C. § 
608c(18). Because we find that the language of the relevant statutory 
provisions is ambiguous and that the Secretary’s interpretation of those 
provisions is reasonable, we now reverse. 


I. 


In order to understand this case, it is necessary to examine the mechanism 
used for the establishment of milk prices. This Court has addressed the 
circumstances surrounding the enactment of the AMAA in two prior cases. 
See Farmers Union Milk Mktg. Coop. v. Yeutter, 930 F.2d 466 (6th Cir. 1991); 
Defiance Milk Prods. Co. v. Lyng, 857 F.2d 1065 (6th Cir. 1988). In Defiance 
Milk Products, this Court explained the underlying basis and structure of the 
price regulatory system set out in the AMAA: 


Two conditions peculiar to the milk industry led to the establishment 
of a federally regulated milk price structure. The first is that raw milk 
has essentially two end uses: as fluid milk and as an ingredient in 
manufactured dairy products such as butter or cheese. The second 
condition is seasonality. Dairy cows produce more milk in the spring 
"flush" season than they do during the fall and winter. 

The confluence of these two conditions created problems which 
Congress decided necessitated regulation. Raw milk to be used as fluid 
milk commands a higher price than milk to be used in manufactured 
products. Fluid milk is highly perishable, and if it cannot be marketed 
quickly it must be manufactured into other dairy products. 


Defiance Milk Prods., 857 F.2d at 1066. 

Absent regulation, dairy farmers would obviously prefer to sell milk 
exclusively for fluid use since it commands the highest price; however, the 
seasonal nature of the dairy industry prevents this. A dairy herd sufficient to 
produce a supply of fluid milk adequate for consumer needs in the fall and 
winter will produce a glut in the spring. Before regulation, handlers would 
obtain bargains during glut periods engendering aggressive and arguably 
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destructive competition among producers. To maintain income, producers 
would increase production even more. In the 1920’s, equilibrium was restored 
to the market by the formation of producer "cooperatives" which pooled their 
milk supplies and refused to deal with handlers except on a collective basis. 
However, the drop in commodity prices during the Depression destroyed the 
market equilibrium attained during the 1920’s era of relative stability. 

In 1933, in an effort to restore order to the various agricultural markets and 
boost the purchasing power of farmers, Congress decided to take the matter 
out of the hands of the free market. To that end, Congress enacted the 
licensing provisions of the Agricultural Adjustment Act, which resulted in the 
adoption of “base-rating plans not unlike the private arrangements that 
obtained in the 1920’s... .". Zuber v. Allen, 396 U.S. 168, 175, 90 S.Ct. 314, 
318, 24 L.Ed.2d 345 (1969). However, in response to judicial decisions 
disapproving congressional economic initiatives which enacted “broad 
delegation of power. . . . Congress moved swiftly to eliminate the defect of 
overbroad delegation and to shore up the void in the agricultural marketing 
provisions.". Jd. Accordingly, in 1935, Congress, by amendment to the 
Agricultural Adjustment Act, adopted the AMAA, which is essentially the 
current agricultural marketing agreement structure. 

Under the AMAA, the Secretary is given the authority, and the 
responsibility, to formulate and administer federal milk marketing regulations 
in various regions throughout the United States. See 7 U.S.C. § 608c(5). 
Each of these regions is referred to as a "marketing area" and the regulations 
concerning the marketing of milk in the area are commonly referred to as 
"orders.". There are presently forty-four such milk marketing orders being 
administered by the Secretary throughout the United States. These are 
described at 7 C.F.R. Parts 1001-1139 (1994), and these marketing areas 
encompass virtually all major metropolitan areas in the United States. 

Although the system established by the AMAA to regulate the sale of milk 
is of labyrinthine complexity, the first step is relatively simple: Handlers 
purchase milk from producers. However, the means by which this transaction 
is handled are quite complex due to the unique market for milk products. 
Milk which is alike in all other respects varies in price according to the use to 
which the milk is put. See 7 C.F.R. § 1040.40(1994). Some milk is distributed 
in fluid form. This milk, called Class I, commands the highest price. 7 C.F.R. 
§1040.50(a)(1994). Class I] milk is milk that is made into "soft products" such 
as yogurt and cottage cheese. It is priced lower than Class I milk. 7 C.F.R. 
§ 1040.50(b)(1994). Other products with a longer shelf life (such as butter, 
cheese, and powered milk) are considered to be Class III; the milk used to 
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produce the products commands the lowest price 7 C.F.R. § 1040.50(c)(1994). . 
The Class I price only is further adjusted based on the location of the plant oa 
within the marketing area. See 7 C.F.R. § 1040.52(a) (1994). a 
Through a device known as the producer settlement fund, the current oe 
system ensures that while producers receive a uniform price, handlers pay 
different rates depending on the ultimate end to which the milk is put. d 
Handlers pay (directly to the producers) a minimum price that is set by ae 
regulation and computed by a complex formula that is basically an "average" ; 
price for milk that is used for all three classes. 7 C.F.R. § 1040.61 (1994). | 
Because the price is an average price, some handlers end up paying too much ; 
and some end up paying too little. The difference between what they have a 


paid and what the milk they have purchased is worth is made up through the 
producer settlement fund. 7 C.F.R. § 1040.70 (1994). Handlers who have * 


bought milk to be used for Class I purposes (and who have thus paid too of 
little) pay money in to the fund, 7 C.F.R. § 1040.71 (1994), while those who ™ 
have bought milk for Class III purposes receive payments from the fund. 7 
C.F.R. § 1040.72 (1994). Because all producers receive the same uniform 
blend price, competition among farmers to sell as much of their milk as 
possible for fluid use is eliminated. Therefore, the theory goes, the producer 
delivering primarily into the Class I plant will, over time, receive more money ” 
than he would have had he priced his milk in competition with milk otherwise yr 
going into the Class III plant. The Class I producer thus receives value from ” 
other producers’ deliveries to the Class III plant and, in recognition of that ni 
under the Order, he pools his Class I receipts with those of Class II and III, " 
and all producers receive the uniform blended price. 7 U.S.C. § 608c(5)(C); — 
7 CER. § 1040.73 (1994). ” 
The minimum blend price paid to the producers is uniform in the sense 
that it does not vary based on the use to which the milk is put, but there are 
other factors that affect the amount of money that handlers pay and producers 
receive for milk. At issue in this case are the changes to minimum price M 
wrought by "location adjustments." Location adjustments are adjustments to ae 


the base minimum price of milk, which are used as economic incentives to 
encourage the movement of producer milk from rural production areas to 
plants in population centers, and to align prices among neighboring markets. 
See Walmsley v. Block, 719 F.2d 1414, 1418-19 (8th Cir. 1983). This 
encouragement in Order 40 is provided by a negative adjustment that "lowers" P i. 
minimum prices for producer milk that is delivered to plants in rural locations, tne 
and a positive adjustment that "increases" minimum prices for milk that is 
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delivered from rural production areas to plants in urban areas.’ Location 
adjustments honor the fact that a handler who receives milk near areas of 
high consumption has a more valuable commodity than a handler who receives 
milk in a rural area where it is produced cheaply, but who must undertake the 
burden of transporting the milk to consumer markets. See Schepps Dairy, Inc. 
v. Bergland, 628 F.2d 11, 15-16 (D.C. Cir. 1979). Although handlers pay 
adjustments only on Class I milk, the producers receive adjustments on all of 
their milk because producers cannot be paid based on their use of milk. See 
7 C.F.R. § 1040.75 (1994). 

The free market also affects prices to a small extent. Although the 
minimum price is set by regulation, there is no maximum price. In the winter, 
when milk is relatively scarce, handlers can negotiate premiums called "over- 
order" price for the sale of milk. Market forces can, therefore, raise the price 
of milk but cannot lower it. There are other factors which affect the ultimate 
milk prices, but they are not involved in this case. 


Before issuing, or amending, a milk marketing order, the Secretary must 
conduct a formal on-the-record rulemaking proceeding. The public must be 
notified of these proceedings and provided an opportunity for public hearing 
and comment. 7 U.S.C. § 608c(3). In addition, before a milk marketing 
order, or amendment, may become effective, it must be approved by the 
handlers of not less than 50% of the volume of milk covered by the proposed 
order or amendment and also must be approved by at least two-thirds of the 
affected dairy producers in the region. 7 U.S.C. § 608c(8). 


A. The Rulemaking Proceedings 


Prior to September 1989, the Order 40 location adjustments divided the 
Michigan lower peninsula into seven different zones with price adjustments 
calculated according to the distance of the zone from the major market 


‘For example, as explained infra, prior to the amendments to Order 40 at issue in this case, 
plaintiff Lansing Dairy was located in an area with a -5 cents location adjustment. As a result, 
Lansing Dairy paid five cents per hundredweight less than the minimum price to producers for 
the milk that it purchased. The amendments to Order 40 placed Lansing Dairy in a 0 cents 
adjustment zone; therefore, Lansing Dairy must now pay 5 cents more per hundredweight for 
its milk than it did prior to the amendments to Order 40. 
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(Detroit-Flint-Bay City). The price adjustments in these zones (calculated in 
cents per hundredweight) were 0 cents, -5 cents, -7 cents, -9 cents, -11 cents, - 
14 cents, and -17 cents. In 1988, intervenor defendant-apellee, Producers 
Equalization Committee (PEC), presented two proposals for amendments to 
Order 40 to the Secretary. See 53 Fed. Reg. 15,851 (1988). 

The PEC proposed an amendment to the location adjustments that did 
away with the old zoning scheme and substituted three zones with adjustments 
of 0 cents, -Scents, and -7 cents. See 7 C.F.R. § 1040.52(a)(1) (1994). The 
effect of this amendment was to increase the number of counties that were in 
the zone that had a 0 cent adjustment. In addition, by eliminating the zones 
with the greatest negative adjustments, the amendment had the general effect 
of increasing the amount which producers received for milk produced 
throughout the Southern Michigan milk marketing area, the area in which the 
member producers of the PEC are located. 

Further, the PEC proposed changes to prices outside of the lower peninsula 
of Michigan. The mileage rate sets the price adjustments for producers 
located outside of the Southern Michigan region. This adjustment is made by 
increasing the mileage rate, which has the concomitant effect of lowering the 
minimum price received by producers outside of the marketing area.’ The 
regulation is based on the shortest highway distance between the plant located 
outside the region and a plant within the region determined by the Secretary. 
7 C.F.R. § 1040.52(a)(2) (1994). The applicable adjustment rate is based on 
cen -°r hundredweight per ten miles. Under the old regulations, the fixed 
amount was 1 cent; under the PEC’s proposed regulation, adopted by the 
Secretary, the fixed amount is 2.25 cents. 

The rulemaking proceeded in an apparently normal fashion, and no 
challenge is made to the technical aspects of those proceedings. The final 
decision was issued in June 1989. See 54 Fed. Reg. 26,768 (1989). The net 
effect of the rulemaking proceeding was the almost in toto adoption of the 
PEC’s proposed amendments to Order 40. 


B. The Handlers’ Action 


On August 22, 1989, three of the handlers affected by the amendments to 


*For example, the producer plaintiffs in this action claim that the amendment to the mileage 
rate adjustment reduced the price paid to producers by an additional 13 to 23 cents per 
hundredweight. 
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the location adjustments in Order 40 initiated an action in the United States 
District Court for the Western District of Michigan, invoking the jurisdiction 
of the district court pursuant to 7 U.S.C. 608c(15)(B) and 28 U.S.C. § 1331, 
and seeking judicial review of the final decision of the Secretary of Agriculture 
rendered pursuant to 7 U.S.C. § 608c(15)(A). Thereafter, on September 15, 
1989, a similar action was initiated in the same court by a group of producers 
from the area affected by the amendments. 

These actions were consolidated; however, the district court dismissed each 
action. The handlers’ action was dismissed on the ground that, under Block 
v. Community Nutrition Institute, 467 U.S. 340, 104 S.Ct. 2450, 81 L.Ed.2d 270 
(1984), and United States v. Ruzicka, 329 U.S. 287, 67 S.Ct. 207, 91 L.Ed. 290 
(1946), a handler must “exhaust his available administrative remedies before 
seeking judicial review of a marketing order." Dismissal of the handlers’ 
action was not appealed; rather, the handlers initiated a proceeding for 
administrative review, pursuant to 7 U.S.C. § 608c(15)(A). Thereafter, on July 
12, 1990, an Administrative Law Judge (ALJ) issued an Initial Decision and 
Order declaring the Secretary’s "action in amending 7 C.F.R. § 1040.52(a)(1) 
and (2). . . was not in accordance with law." 

Pursuant to 7 C.F.R. § 900.65-71 (1994), the Secretary appealed the adverse 
determination of the ALJ to the Judicial Officer. On December 12, 1991, the 
Judicial Officer issued his Decision and Order, reversing the ALJ’s decision, 
and rejecting all challenges to the promulgation of the location adjustment 
amendments and mileage rate amendments. See Jn re Lansing Dairy Inc., 50 
Agric. Dec. 1453 (1991). The Judicial Officer held that the amendments had 
been properly promulgated by the Secretary in accordance with § 608c(5), that 
there was no need to consider § 608c(18) economic factors, and that the 
amendments were therefore valid. 

On December 23, 1991, handlers initiated their part of the present action, 
pursuant to 7 U.S.C. § 608c(15)(B). Plaintiff handlers present action seeks 
judicial review of the Secretary’s final administrative order, issued by the 
Judicial Officer, which upheld the challenged location adjustment 
amendments. MHandlers also challenge the underlying rulemaking held 
pursuant to 7 U.S.C. §§ 608c(3) and (4). 


C. The Producers’ Action 
Plaintiffs below who are producers of milk invoked the jurisdiction of the 


district court pursuant to the Administrative Procedure Act, 5 U.S.C. §§ 701- 
06, and 28 U.S.C. §§ 1331 and 1337, seeking review of that section of the 
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Secretary’s order, see 54 Fed. Reg. 26,780 (1989), which amended certain 
sections of Order 40. The producers initiated their action on September 15, 
1989, directly challenging the rulemaking proceeding which resulted in the 
location adjustment and mileage rate amendments to Order 40. On October 
2, 1989, the district court dismissed the producers’ action on the ground that 
the producers “lack standing to challenge the validity of Order 40." In Farmers 
Union Milk Marketing Cooperative v. Yeutter, 930 F.2d 466 (6th Cir. 1991), 
however, this Court reversed the district court’s dismissal of the producers’ 
action, and held that the district court had jurisdiction to hear the producers’ 
direct challenge to the Secretary's promulgation of the location adjustment 
amendments. Accordingly, the producers’ action was remanded to the district 
court, and, on January 29, 1992, the producers’ and handlers’ actions were 
consolidated by the district court. 


D. The District Court’s Decision 


On March 30, 1992, the district court, in Farmers Union Milk Marketing 
Cooperative v. Madigan, Nos. 1:89-CV-281, 5:91-CV-104, 1992 WL 71372 
(W.D. Mich. Mar 30, 1992), issued an Opinion and Order granting the 
consolidated plaintiffs’ motion for summary judgment, holding that the 
contested price amendments were unlawful because the Secretary failed to 
consider statutorily mandated supply and demand factors set forth in 7 U.S.C. 
§ 608c(18). The district court declined to decide other claims of rule invalidity 
raised by plaintiffs; the district court deferred issues of damages and remedy 
pending additional briefing. 

In the remedies phase of the proceeding, the PEC argued that if the 1989 
price amendments were invalid for failure to apply § 608c(18) criteria, 
preexisting rates were equally invalid for the same reason. On August 25, 
1992, the district court issued an Opinion and Order on the issue of remedies, 
holding that the preexisting location adjustments were equally invalid for 
failure to consider § 608c(18) criteria. For this reason, the district court 
denied plaintiffs’ request for injunctive relief because such relief would result 
in "reinstatement of a prior invalid rule or would leave the market 
unregulated." Lansing Dairy, Inc. v. Madigan, No. 5:91-CV-104, 1992 WL 
71372 (D.Mich. Aug. 25, 1992). 

For predominately the same reason, the district court held that the 
plaintiffs’ measure of damages is not the difference between 1989 rates and 
preexisting rates because such a measure would erroneously "presume that the 
old regulations were somehow more valid than the present regulations. . . ." 
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Id. Accordingly, the district court: (1) allowed the invalidated 1989 rates to 
remain in effect pending expedited rulemaking to adopt lawful rates for the 
future; and, (2) remanded the issue of damages, for expedited adjudication by 
the Secretary, to be based on the difference between prices paid under the 
invalidated regulations and prices which would have been paid had proper 
regulations been issued in 1989. 


A. 


This action comes before this Court on cross-motions for summary 
judgment. Summary judgment is appropriate where "there is no genuine issue 
as to any material fact and . . . the moving party is entitled to a judgment as 
a matter of law." Fed.R.Civ.P. 56(c). The fact that both parties have filed 
summary judgment motions does not alter the standard by which we review 
these motions. “Rather, the court must evaluate each party’s motion on its 
own merits, taking care in each instance to draw all reasonable inferences 
against the party whose motion is under consideration." Taft Broadcasting Co. 
v. United States, 929 F.2d 240, 248 (6th Cir. 1991) (quoting Mingus 
Constructors, Inc. v. United States, 812 F.2d 1387, 1391 (Fed. Cir. 1987)). 

The moving party has the burden of conclusively showing that no genuine 
issue of material fact exists. Jd. at 247. Nevertheless, in the face of a 
summary judgment motion, the nonmoving party cannot rest on its pleadings 
but must come forward with some probative evidence to support its claim. 
Celotex Corp. v. Catrett, 477 U.S. 317, 324, 106 S.Ct. 2548, 2553, 91 L.Ed.2d 
265 (1986); 60 Ivy St. Corp. v. Alexander, 822 F.2d 1432, 1435 (6th Cir. 1987). 

"By its very terms, this standard provides that the mere existence of some 
alleged factual dispute between the parties will not defeat an otherwise 
properly supported motion for summary judgment; the requirement is that 
there be no genuine issue of material fact.". Anderson v. Liberty Lobby, Inc., 
477 U.S. 242, 247-48, 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986). The 
dispute must be genuine and the facts must be such that if they were proven 
at trial, a reasonable jury could return a verdict for the nonmoving party. 60 
Ivy St. Corp., 822 F.2d at 1435. If the disputed evidence "is merely colorable, 
or is not significantly probative, summary judgment may be granted." 
Anderson, 477 U.S. at 249-50, 106 S.Ct. at 2511 (citations omitted). 
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B. 


The key issue dividing the plaintiffs and the defendants is the interpretation 
and interplay of two provisions of the AMAA: § 608c(5) and 608c(18). This 
is apparently the first time this precise issue has come before any federal 
court. 

7 US.C. § 608c(5)(A) provides that milk orders shall contain one or more 
of the following terms and conditions: 


(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method for fixing, 
minimum prices for each such use classification which all handlers shall 
pay, and the time when payments shall be made, for milk purchased 
from producers or associations of producers. Such prices shall be 
uniform as to all handlers, subject only to adjustments for (1) volume, 
market, and production differentials customarily applied by the handlers 
subject to such order, (2) the grade or quality of the milk purchased, and 
(3) the locations at which delivery of such milk, or any use classification 
thereof, is made to such handlers. 


7 US.C. § 608c(18) states: 


The Secretary of Agriculture, prior to prescribing any term in any 
marketing agreement or order, or amendment thereto, relating to milk 
or its products, if such term is to fix minimum prices to be paid to 
producers or associations of producers, or prior to modifying the price 
fixed in any such term, shall ascertain the parity prices of such 
commodities. The prices which it is declared to be the policy of 
Congress to establish in section 602 of this title shall, for the purposes of 
such agreement, order, or amendment, be adjusted to reflect the price 
of feeds, the available supplies of feeds, and other economic conditions 
which affect market supply and demand for milk or its products in the 
marketing area to which the contemplated marketing agreement, order, 
or amendment relates. Whenever the Secretary finds, upon the basis of 
the evidence adduced at the hearing required by section 608b of this title 
or this section, as the case may be, that the parity prices of such 
commodities are not reasonable in view of the price of feeds, the 
available supplies of feeds, and other economic conditions which affect 
market supply and demand for milk and its products in the marketing 
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area to which the contemplated agreement, order, or amendment relates, 
he shall fix such prices as he finds will reflect such factors, insure a 
sufficient quantity of pure and wholesome milk to meet current needs 
and further to assure a level of farm income adequate to maintain 
productive capacity sufficient to meet anticipated future needs, and be in 
the public interest. Thereafter, as the Secretary finds necessary on 
account of changed circumstances, he shall, after due notice and 
opportunity for hearing, make adjustments in such prices. 


The plaintiff handlers and producers assert that any adjustment made to 
price via § 608c(5) location adjustment is an adjustment to the § 608c(18) 
minimum price and must therefore take into account the economic factors 
found in § 608c(18). The Secretary, however, while agreeing that his authority 
to set minimum prices is circumscribed by § 608c(18), argues that he is not 
similarly restrained when making adjustments to minimum price pursuant to 
§ 608c(5). 

Plaintiffs argue that the plain meaning of § 608c(18) requires that, before 
the Secretary makes or amends rules affecting price, he must first undertake 
an analysis of market supply and demand. Plaintiffs contend that the 
Secretary should not promulgate rules or amendments affecting location 
adjustments unless he first finds that supply is inadequate to meet demand or 
that some disorderly market condition has resulted. The Secretary’s final 
rulemaking specifically states that supply was adequate to meet demand prior 
to the rulemaking. 54 Fed. Reg 26,778 (1989). Therefore, plaintiffs maintain 
that the prerequisites of § 608c(18) have not been met and that it was 
impermissible for the Secretary to amend Order 40. 

The Secretary and the PEC assert that the 1989 amendments were 
promulgated pursuant to § 608c(5) which, they claim, gives the Secretary 
authority to make location adjustments but does not require the Secretary to 
undertake the economic analysis found in § 608c(18). The crux of the 
disagreement between the parties centers on the interpretation of the term 
"minimum prices." Section 608c(18) clearly requires that the Secretary take 
into account the economic factors described in that section before undertaking 
a rulemaking which fixes minimum prices 7 U.S.C. § 608c(18). Defendants 
argue that minimum prices are the unadjusted Class I, Class II, Class II, and 
blend prices set for the region. While defendants acknowledge that the 
Secretary must consider § 608c(18) criteria when setting or modifying these 
class or blend prices, they argue that the regulation at issue did not change 
these prices but, instead, merely altered the adjustments that were made to 
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the minimum price. Thus, the defendants claim that the Secretary did not 
need to consider the requirements of § 608c(18). 

Plaintiffs, on the other hand, claim that the term "minimum prices" 
encompasses the adjusted prices in effect in each zone. According to 
plaintiffs, any change in the location adjustment changes the minimum price. 
Therefore, plaintiffs contend that the Secretary must consider §608c(18) 
factors before making location adjustments. Plaintiffs acknowledge that § 
608c(5) gives the Secretary the authority to make location adjustments, but 
insist that § 608c(5S) was meant to work in association with § 608c(18). 
Essentially, plaintiffs argue that § 608c(5) lists the types of rules that the 
Secretary has the authority to promulgate, but that § 608c(18) tells the 
Secretary when he can promulgate those rules. 

Finally the Secretary argues that it is plain from the language of § 
608c(5)(A) that the location adjustment authority is not related to the setting 
of minimum price. Rather, it is related to the requirements that “[s]uch prices 
shall be uniform as to all handlers," expressly subjecting the "uniformity" 
requirement to the authority of the Secretary to "adjust" the price for the 
location at which milk is delivered. The Secretary also points out that § 
608c(5) was originally enacted in 1935 and that § 608c(18) was not enacted 
until 1937. As a result, the Secretary asserts, the enactment of 608c(18) was 
intended only to affect the Secretary’s ability to set minimum prices, and not 
to affect the authority of the Secretary either to classify or to vary the 
uniformity of the prices and payments. 

The district court rejected the Secretary’s construction of the AMAA, 
holding that, 


[t]he term minimum price as used in section 608c(18) is nowhere 
explicitly defined in the statute nor is it defined by the Secretary in the 
regulations. Neither party could point the Court to any cases defining 
the phrase or specifically discussing its meaning in section 608c(18). At 
first blush, it might seem that the phrase "minimum price" as used in 
section 608c(18) is ambiguous and capable of two interpretations. Were 
the Court to find that such was the case, it would be required by the 
Chevron doctrine to defer to agency interpretation. After examining the 
phrase in the context of the rest of the statute, applying traditional 
canons of statutory interpretation, and viewing the legislative history and 
the Secretary’s own use of the phrase, however, the Court concludes that 
the term is not ambiguous and that the plaintiffs’ definition should 
prevail. 
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A statute should be viewed as a whole; therefore, this Court need not 
confine its interpretation to the one section it is now attempting to 
construe. See 2A Sutherland Statutory Construction §46.05 (1992). It is 
thus appropriate for the Court to look at section 608c(5) when 
interpreting the phrase "minimum price." Section 608c(5)(A) states that 
the Secretary may fix a minimum price "for each such use classification 
which all handlers shall pay. .. .". 7 U.S.C. § 608c(5)(A). The statute 
goes on to state: 


Such prices shall be uniform as to all handlers, subject only to 
adjustments for (1) volume, market, and production differential 
customarily applied by the handlers subject to such order, (2) the 
grade or quality of the milk purchased and (3) the locations at 
which such milk, or any such use classification thereof, is made to 
such handlers. 


7 US.C. § 608c(5)(A) [emphasis added]. 

These passages indicate that the uniformity of the minimum price, not 
the minimum price itself, is subject to the location adjustments. 
Congress could have stated that minimum prices were subject to 
adjustments, implying that the minimum price was a base figure which, 
when altered by adjustments, became something other than a minimum 
price. Instead, the statute defines minimum price as a price which is 
initially uniform. The statute then allows departure from the uniform 
price in order to account for factors such as differences in location. Such 
a reading indicates that the term minimum price encompasses both the 
original uniform price and the adjusted price. Since the term minimum 
price includes adjusted prices, any regulation changing the adjustments 
in price must necessarily affect the minimum price. 


Farmers Union, 1992 WL 71372, at *6 (footnote omitted). 
IV. 


When a court reviews an agency’s construction of a statute it is confronted 
with two questions. First and foremost is the question whether Congress has 
directly spoken to the matter at hand. Chevron, U.S.A., Inc. v. Natural 
Resources Defense Council, Inc. 467 U.S. 837, 842, 104 S. Ct. 2778, 2781, 81 
L. Ed. 2d 694 (1984). "If the intent of Congress is clear, that is the end of the 
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matter; for the court, as well as the agency, must give effect to the 
unambiguously expressed intent of Congress." Id. at 842-43, 104 S. Ct. at 2781. 
If, however, the court decides that Congress has not directly addressed the 
precise question at issue, the court may not simply impose its own 
construction of the statute. Jd. at 843, 104 S. Ct. at 2781-82. "Rather, if the 
statute is silent or ambiguous with respect to the specific issue, the question 
for the court is whether the agency’s answer is based on a permissible 
construction of the statute." Jd. 

Moreover, if a court finds the language of §§ 608c(5) and 608c(18) to be 
ambiguous, the Secretary’s construction may not be disturbed if it reflects a 
reasonable construction of the statute and does not otherwise conflict with 
Congress’ expressed intent. Rust v. Sullivan, 500 U.S. 173, 184, 111 S. Ct. 
1759, 1767-68, 114 L. Ed. 2d 233 (1991). More importantly, in determining 
whether the Secretary’s construction is permissible, this Court "need not 


conclude that the agency construction was the only one it permissibly could | 


have adopted . . . or even the reading the court would have reached if the 
question initially had arisen in a judicial proceeding." Chevron, 467 U.S. at 843 
n. 11, 104 S. Ct. at 2782 n. 11. "Rather, substantial deference is accorded to 
the interpretation of the authorizing statute by the agency authorized with 
administering it." Rust, 500 U.S. at 184, 111 S. Ct. at 1767. 

However, this deference does have its limits. Courts may invalidate agency 
adjudication or rulemaking which is "inconsistent with the statutory mandate 
or that frustrate[s] the policy that Congress sought to implement." Federal 
Election Comm’n v. Democratic Senatorial Campaign Comm., 454 U.S. 27, 32, 
102 S. Ct. 38, 42, 70 L. Ed. 2d 23 (1981). Similarly, where the court 
determines that, given the intention of Congress to achieve some goal," ‘there 
are compelling reasons that [the agency interpretation] is wrong,” the court 
may invalidate the agency’s action. Boettger v. Bowen, 923 F.2d 1183, 1186 
(6th Cir. 1991) (quoting Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381, 
89 S. Ct. 1794, 1802, 23 L. Ed. 2d 371 (1969). "[A] reviewing court should not 
defer to an agency position which is contrary to an intent of Congress 
expressed in unambiguous terms." Estate of Cowart v. Nicklos Drilling Co., --- 
US. ----, ----, 112 S. Ct. 2589, 2594, 120 L. Ed. 2d 379 (1992); accord Chemical 
Mfrs. Ass’n v. Natural Resources Defense Council, Inc., 470 U.S. 116, 105 S. Ct. 
1102, 84 L. Ed. 2d 90 (1985). 

The Court’s first task is to determine whether the text of the AMAA 
addresses the precise issue at hand here--whether the Secretary is required to 
undertake a § 608c(18) economic analysis when exercising his § 608c(5) 
authority to make location adjustments to the minimum price of milk. The 
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district court held that it does. Stating that it had utilized "traditional canons 
of statutory interpretation . . . the legislative history and the Secretary’s own 
use of the phrase [minimum price] . . ." to determine that "the term is not 
ambiguous and that the plaintiffs’ definition should prevail," Farmers Union, 
1992 WL 71372, at *6, the district court rejected the Secretary’s assertions that 
the plain language of § 608c(18) did not affect the Secretary's power to 
promulgate location adjustments pursuant to § 608c(5); that the language of 
§ 608c(5S) is not ambiguous; and that the plain language of §§ 608c(5) and 
608c(18), read together, requires the Secretary to undertake the § 608c(18) 
analysis before making adjustments pursuant to § 608c(5). 

Reading §§ 608c(5) and 608c(18) in pari materia, the district court 
concluded that the language of § 608c(S) permits the Secretary to make 
adjustments to the uniformity of the minimum price, but not to the minimum 
price itself. This distinction, the district court held, dictated the further 
conclusion that the term "minimum price" encompassed both the original 
uniform price and any adjustments to that uniform price. 

The Secretary, on the other hand, believes that the term "minimum price" 
means only the original price which he must fix for the classification of milk. 
The Secretary contends that the adjustments which he is authorized to make 
pursuant to § 608c(5), such as the location adjustments, are adjustments to 
uniformity, and that nothing in § 608c(18) requires that "minimum price" be 
read to include the original price as adjusted. In other words, the Secretary 
reasons that the "minimum price" is the original that is the baseline from 
which he must calculate every adjustment which he is authorized by § 608c(5) 
to make. 

The AMAA, and §§ 608c(5) and 608c(18) in particular, like much federal 
legislation, is not a model of clarity or succinctness. The interpretations of 
both the district court and the Secretary are reasonable and arguably can be 
supported by the language of the Act. However, we find that neither 
construction supports a finding that Congress has directly spoken on the 
"precise question at issue;" therefore, neither the plaintiffs’ nor the Secretary’s 
interpretation "give[s] effect to the unambiguously expressed intent of 
Congress." Chevron, 467 U.S. at 842-43, 104 S. Ct. at 2781. The "[s]uch prices 
shall be uniform," language of 608c(5) and the "prior to modifying the price 
fixed in any such term," language of § 608c(18), relied upon by the district 
court in its decision, are certainly susceptible to at least two different 
interpretations. 

It is not our task to rewrite the language of the statute, nor to lecture 
Congress in how to write a statute which we could confidently declare is not 
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ambiguous. It is, however, the duty of this Court faithfully to give effect to 
the unambiguously expressed intent of Congress; and, where there no such 
unambiguously expressed intent, to determine if the agency whose duty it is 
to administer the statute has interpreted it in a reasonable and rational 
fashion. While we will not dwell on whether in recent years "unambiguously 
expressed intent of Congress" has become an oxymoron, we must declare that 
here we fail to see how the "plain language" of the contested provisions, 
exclusively or even lopsidedly supports either the plaintiffs’ or defendants’ 
construction of the Act. If anything about this statute is plain, it is that if 
Congress had intentions with respect to the issue before us now, they certainly 
failed to make these intentions explicit in the text of the Act. 

Because we cannot find the plain language of the statute to be 
unambiguous, we must defer to the Secretary’s interpretation, unless we find 
that this interpretation "“frustrate[s] the policy that Congress sought to 
implement.” Federal Election Comm., 454 U.S. at 32, 102 S. Ct. at 42. In 
order to determine what policy Congress sought to implement, we must resort 
to the Act’s legislative history. First, we note that the district court relied on 
the Act’s legislative history to the extent that it found: 


The legislative history of section 608c(18) indicates that it was enacted 
for "the guidance of the Secretary in fixing milk prices." S. Rep. No. 565, 
75th Cong., 1st Sess. 3 (1937). It would be illogical for Congress to 
carefully articulate all factors the Secretary must take into account when 
fixing class prices yet allow location adjustments, which ultimately affect 
the actual cost of milk, to be adjusted without any guidance whatsoever. 


Farmers Union, 1992 WL 71372, at *8. 

We find, however, that this reading of the legislative history is too broad, 
and is improperly based on the district court’s own interpretation of what the 
district court found it was "logical" for Congress to have intended. Section 
608c(5) of the Act was added to the Agricultural Adjustment Act in 1935. Act 
of Aug. 24, 1935, Pub. L. No. 320 § 5, 49 Stat. 750, 753-57. Section 608c(18) 
was added two years later, when certain provisions of the Agricultural 
Adjustment Act were reenacted. Act of June 3, 1937, Pub. L. No. 137, § 2(f), 
50 Stat. 246, 247. The House Report to § 608c(18), in relevant part, provides: 


Section 2(f) of the bill adds to section 8(c) of the Agricultural 
Adjustment Act two new subsections. The first deals with milk prices. 
Milk is the only commodity for which producer prices for interstate milk 
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may be fixed by the Secretary of Agriculture through orders under the 


to Agricultural Adjustment Act. The necessity for price regulation in the 

ich case of milk has also been recognized by many States which have 
[1s established milk boards to fix producer prices for intrastate milk, and the 
nal validity of such State regulation has been upheld by the Supreme Court 
sly (Nebbia v. New York (1934), 291 U.S. 502 [54 S. Ct. 505, 78 L. Ed. 940]). 
hat Marketing agreements and orders for milk ordinarily involve pooling and 
ns, price plans which, to be effective, must continue with the up and down 
ats’ swings of economic factors which relate to price. The proposed 
t if amendment recognizes this, and provides that if the Secretary finds that 
nly the national parity price for milk does not adequately reflect the price of 
feeds, the available supplies of fees, and other economic conditions which 

be affect market supply and demand for milk in the marketing area to which 
ind the marketing agreement or order relates, he shall fix such prices as will 
to reflect such factors, insure a sufficient quantity of pure wholesome milk, 

In and be in the public interest. The proposed amendment further provides 

ort that as the Secretary finds necessary on account of changed circumstances, 
on he shall make adjustments in such prices. Such adjustments are to made 


in accordance with the same standards as are provided for the initial fixing 
of prices under this subsection. 


: H.R. Rep. No. 468, 75th Cong., 1st Sess. (1937) (emphasis added). 
! Similarly, the Senate Report to § 608c(18) states, in relevant part: 


Subsection (18) added to section 8(c) of the Agricultural Adjustment 
Act by section 2(f) of the bill provides a more workable standard for the 
guidance of the Secretary in fixing milk prices in an order issued for a 
particular marketing area. Milk is the only agricultural commodity for 


ad, which prices are permitted to be fixed in orders issued under the 
he Agricultural Adjustment Act and the Secretary is required to use the 
jon purchasing power of milk as his guide in the issuance of orders. This 
\ct provision of the bill requires the Secretary, if an order or marketing 
18) agreement is to include fixed prices, to ascertain the prices which will be 
ral equivalent in purchasing power to prices of milk in the base period 
f), according to sections 2 and 8e of the Agricultural Adjustment Act. In 
= addition, if he finds these ascertained prices are not reasonable in view 


of local price of feeds, the available supply of feeds and other economic 
| conditions which affect the supply of and demand for milk in a particular 
marketing area, the Secretary shall fix such prices as will reflect these 
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conditions, insure a sufficient quantity of pure and wholesome milk, and 
be in the public interest. The peculiar nature of milk as a commodity 
and the power of requesting prices of this commodity have been set forth 
by the Supreme Court in its decision in the case of Nebbia v. New York 
(1934), 291 U.S. 502 [54 S. Ct. 505, 78 L. Ed. 940]. 

The reasoning there set forth can be applied with equal force to the 
regulation of interstate commerce in milk. The intricate problems of the 
milk industry as described in the above cited opinion, explain the use of 
the several pooling and price plans authorized for inclusion in milk 
orders. Their effectiveness depends upon their adaptability to conditions 
affecting each marketing area and upon their adjustment from time to 
time to meet changing conditions. The Secretary is to use the same 
standard in adjusting prices as is to be used in the fixing of prices initially 
in the regulation of any marketing area. 


S. Rep. No. 565, 75th Cong., 1st Sess. (1937) (emphasis added). 

While the legislative history does explicitly state that it is Congress’ policy 
to provide "guidance [to] the Secretary in fixing milk prices," there is nothing 
in either report which expresses the unambiguous intent on the part of 
Congress for a construction of the Act other than that given it by the 
Secretary. Despite the district court’s concerns that the Secretary can utilize 
his location adjustment authority to circumvent the economic factors of § 
608c(18), there is nothing in the legislative history of the Act which indicates 
Congress was concerned about this possibility. 

Having said this, we note that the last two sentences of both reports are 
troubling. One fair reading of that language supports the plaintiffs’ 
contentions that when “adjusting prices" the Secretary is to use the "same 
standard" as that used in the fixing of prices initially; that is, the economic 
criteria of § 608c(18). However, this language is as fraught with ambiguity as 
the text of the Act itself. Nowhere in the legislative history is it specified 
whether "adjusting prices" refers to an adjustment to the minimum price 
pursuant to § 608c(5) or, whether this language refers to the Secretary's 
authority in § 608c(18) to adjust or modify the minimum price which he 
initially fixed. Neither is it clear to what "price" the House and Senate 
Reports are referring. Is this the "uniform" price, the "minimum" price, or the 
"adjusted" price? All of these concerns serve to delineate the fact that the 
legislative history of the AMAA does not make Congress’ intent with’ respect 
to the issue before us any clearer. 

Finally, the district court found, and the plaintiffs urge, that the Secretary’s 
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"new" interpretation of the AMAA is entitled to little or no deference because 
it reverses a longstanding agency policy that any location adjustment made 
under the authority of § 608c(5) must comport with the economic criteria of 
§ 608c(18). The Secretary, on the other hand, contends that the interpretation 
argued in this Court has for over fifty years been the "contemporaneous and 
settled construction of the Act." The Supreme Court has long held that "[a]n 
agency interpretation of a relevant provision which conflicts with the agency’s 
earlier interpretation is ‘entitled to considerably less deference’ than a 
consistently held agency view." INS v. Cardoza-Fonseca, 480 U.S. 421, 446 n. 
30, 107 S. Ct. 1207, 1221 n. 30, 94 L. Ed. 2d 434 (1987) (quoting Watt v. 
Alaska, 451 U.S. 259, 273, 101 S. Ct. 1673, 1681, 68 L. Ed. 2d 80 (1981)); see 
also Batanic v. INS, 12 F.3d 662, 666 (7th Cir. 1993); Exxon Corp. v. Lujan, 
970 F.2d 757, 762 (10th Cir. 1992). 

The district court, when faced with these arguments, concluded that the 
Secretary was not entitled to deference because he had not acted consistently. 
The district court determined that the Secretary’s prior interpretations of §§ 
608c(5) and 608c(18) explicitly recognized the fact that the Secretary’s ability 
to promulgate location adjustments was restricted by § 608c(18). The district 
court found support for its holding in several different sources. In a 
publication put out by the United States Department of Agriculture (USDA) 
entitled Questions and Answers on Federal Milk Marketing Orders, (AMS-559) 
(USDA pamphlet), the term "minimum price" was defined as “the least 
amount that proprietary handlers can pay producers for milk." This definition 
necessarily assumes that location adjustments are part of the minimum price 
as it would violate the marketing scheme for handlers in outlying zones to pay 
less than the adjusted price. 

The district court next pointed out that the Secretary, through his Judicial 
Officer, has appeared to acknowledge overtly that he has a duty to comply 
with § 608c(18) when promulgating location adjustments. In the case Jn re 
Borden, 46 Agric. Dec. 1315, 1987 WL 119801 (Sept. 30, 1987), the Judicial 
Officer wrote that "§ 8c(18) of the Act (7 U.S.C. § 608c(18)) requires the 
Secretary to set milk prices, including location adjustments, at a level that will, 
by themselves, ‘insure’ a sufficient quantity of milk, now and in the future". 
Id. at 1459-60. A few pages later, the Judicial Officer continued, "the 
Secretary is required by § 8c(18) of the Act to make certain that the Class 
prices and location adjustments in every milk order are high enough to attract 
milk to every part of a marketing area." Jd. at 1461. Thus, in the only 
authority directly on point, the Secretary’s own Judicial Officer concluded that 
the Secretary’s duties in setting location adjustments were governed by § 
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608c(18). adju 
The Judicial Officer now disclaims any intent on his part to imply that the 
Secretary's ability to make location adjustments is restricted by § 608c(18). Act 
In his decision in the matter now before us, he held: "The entire [Borden] of y 
decision should be read for a full understanding of location adjustments.... 69g, 
I did not hold in Borden that location adjustments must be justified by §8c(18) seg, 
analysis. I expressly held that the Secretary’s location adjustment authority is —_Jgcq 
under § 8c(5)."_ In re Lansing Dairy, 1991 WL 313838, at *60. Despite the that 
Judicial Officer’s avowals to the contrary, we believe that his opinion in pe } 
Borden implies that the Secretary’s location adjustments must comply with the E 
requirements of § 608c(18). incc 
In the Secretary's Proposed Rules, 54 Fed. Reg. 26,768 (1989), he gives disc 
further evidence that § 608c(18) has been relied upon in the past to justify 173, 
location adjustment amendments. The Secretary cites to three letters sent to. (Coy 
handlers denying their requests for location adjustments. In each of the three gg j 
letters the stated reason for denying the amendment was "supply demand Spe 
pricing standards contained in section 8c(18) of the Act." Jd. is x 
While no federal court has explicitly dealt with the issue of whether location _jnte 
adjustments must be promulgated pursuant to § 608c(18), at least one court (que 
has implicitly found that location adjustments are part of minimum prices and, ol 
as such, are governed by § 608c(18). In Jones v. Bergland, 456 F. Supp. 635 ager 
(E.D. Pa. 1978), the Secretary issued a notice containing proposals for altering eng: 
location adjustment differentials. The final order that was adopted, instead —_wig¢ 
of merely making location adjustments, also changed the Class I price in the —g¢3. 
region. Plaintiffs in the case claimed that the order should not go into effect —_j9g¢ 
because the original notice was insufficient to make the Class I change jt m 
because it "included a variety of proposals which effectively would have altered — gyrr 
the minimum price of milk to . . . producers." Id. at 643 (emphasis added). may 
As the district court in the matter before us noted: "In making this cyrr 
determination, the Jones court found that, at least for the purpose of notice, —_yna 
changes in location adjustments were one of several types of changes in 
minimum price that the Secretary might make." Farmers Union, 1992 WL 
71372, at *8. 
The plaintiffs in this appeal also direct our attention to Schepps Dairy, Inc., 


v. Bergland, 628 F.2d 11 (D.C. Cir. 1979), which they assert buttresses their —_ 
argument that the Secretary’s position in this case is a sharp break with past T 
practice. While we do not think that the Schepps case itself is particularly uy 
helpful to the plaintiffs’ cause, the Secretary's brief from that case is wi 


interesting. In that brief, arguing against having to make a location 
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adjustment in Houston, the Secretary states, "[t]he use of location differentials 
under Section 8c(5)(A) is permissive and is governed by the provisions in the 
Act which require that the Secretary set prices that insure an adequate supply 
of milk to the market and protect the public interest. 7 U.S.C. §§ 608c(4) and 
608c(18) ...." (emphasis added). In light of this evidence, indicating that the 
Secretary has given at least lip service to § 608c(18) when making § 608c(5) 
location adjustments in the past, we find not credible the Secretary’s assertions 
that the interpretation of the Act he advances in this litigation is the same that 
he has adhered to for the last fifty years. 

However, the fact that the Secretary is now advocating a position that is 
inconsistent with his past interpretation does not allow this Court simply to 
discount his current position. Quite the contrary, in Rust v. Sullivan, 500 U.S. 
173, 186-87, 111 S. Ct. 1759, 1768-69, 114 L. Ed. 2d 233 (1991), the Supreme 
Court held that an agency may change its interpretation of a statute so long 
as its position is reasonable and does not conflict with congressional intent. 
Specifically, the Court rejected the argument that "an agency’s interpretation 
‘is not entitled to deference because it represents a sharp break with prior 
interpretations’ of the statute in question." Jd. at 186, 111 S. Ct. at 1769 
(quoting Chevron, 467 U\S. at 862, 104 S. Ct. at 2791). The Court went on to 
hold “that a revised interpretation deserves deference because ‘[a]n initial 
agency interpretation is not instantly carved in stone’ and ‘the agency, to 
engage in informed rulemaking, must consider varying interpretations and the 
wisdom of its policy on a continuing basis.” Jd. (quoting Chevron, 467 U.S. at 
863-64, 104 S. Ct. at 2792); see also Garrett v. Lyng, 877 F.2d 472, 476 (6th Cir. 
1989) (so long as agency remains within the bounds established by Congress, 
it may reformulate its interpretations in light of political philosophy of the 
current administration). Therefore, the fact that the Secretary’s interpretation 
may be different from that followed in the past is irrelevant so long as the 
current interpretation is reasonable and does not conflict with the 
unambiguously expressed intent of Congress.* Because, as discussed above, 


‘Justice Scalia aptly summed up this principle in a lecture he gave at the Duke University 
School of Law. 


The theory that judicial acquiescence in reasonable agency determinations of law rests 
upon real or presumed legislative intent to confer discretion has certain consequences 
which the courts do not yet seem to have grasped. For one thing, there is no longer any 
justification for giving “special” deference to "long-standing and consistent" agency 
(continued...) 
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the language of the Act and the legislative history are not unambiguous and 
the Secretary’s interpretation is neither unreasonable nor in conflict with 
Congress’ intent, we are bound by Chevron to uphold the Secretary’s 
interpretation. 


Ws 


The district court, having reached the conclusion that the contested 
amendments to Order 40 were unlawful for failure to address § 608c(18) 
economic factors, declined to address several other alleged defects in the 
rulemaking raised by the plaintiffs. Nonetheless, this Court may affirm the 
district court’s judgment on any additional or alternative grounds for 
affirmance asserted by the party that prevailed in the district court. See 
Dandridge v. Williams, 397 U.S. 471, 475 n. 6, 90 S. Ct. 1153, 1156-57 n. 6, 25 
L. Ed. 2d 491 (197); Katt v. Dykhouse, 983 F.2d 690, 695 n. 3 (6th Cir.1992). 
Plaintiffs argue that even if a § 608c(18) analysis is not required when making 
location adjustments, the 1989 amendments are nonetheless invalid for a 
number of reasons. The plaintiffs argue first that the amendments are invalid 
because they are not supported by substantial record evidence; next, that the 
amendments are not based on an "economic service of benefits" to the 
handlers; third, that the amendments are invalid because the Secretary relied 
on the "prohibited factor" of handler use of milk in adjusting producer prices; 
and, finally, that the amendments destroy uniformity of price. 

Because we find that the arguments concerning the use of a "prohibited 


°(...continued) 

interpretations of law. That venerable principle made a lot of sense when we assumed 
that both court and agency were searching for the one, permanent, "correct" meaning of 
the statute; it makes no sense when we acknowledge that the agency is free to give the 
statute whichever of several possible meanings it thinks most conducive to accomplishment 
of the statutory purpose. Under the latter regime, there is no apparent justification for 
holding the agency to its first answer, or penalizing it for a change of mind. 

Indeed, it seems to me that such an approach would deprive Chevron of one of its 
major advantages from the standpoint of governmental theory, which is to permit needed 
flexibility, and appropriate political participation, in the administrative process. One of 
the major disadvantages of having the courts resolve ambiguities is that they resolve them 
for ever and ever; only statutory amendment can produce a change. i 


Antonin Scalia, Judicial Deference to Administrative Interpretations of Law, 1989 Duke L.J. 511, 
517 (1989). 
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factor," and the destruction of uniformity of price are clearly without merit, 
we reject them summarily. We will, however, address plaintiffs’ contentions 
that the amendments are not rational or supported by the evidence and that 
they are not based on an economic service of benefit to the handlers. 

Due to the fact that this is a consolidated case brought by plaintiffs 
challenging the Secretary’s rulemaking pursuant to both the AMAA and the 
Administrative Procedure Act, 5 U.S.C. §§ 701-06, this Court’s review is 
governed by two sets of standards. In Defiance Milk Products, supra, this 
Court held, "[o]ur review of the Secretary’s decision is limited to whether the 
decision is in accordance with law and whether the decision is supported by 
substantial evidence. See Lehigh Valley Farmers v. Block, 829 F.2d 409, 412 
(3rd Cir. 1987); Suntex Dairy v. Block, 666 F.2d 158, 162 (Sth Cir.), cert. 
denied, 459 U.S. 826, 103 S. Ct. 59, 74 L. Ed. 2d 62 (1982)." Defiance Milk 
Prods., 857 F.2d at 1068. And section 706(2)(A) of the Administrative 
Procedure Act requires affirmance of the challenged regulation so long as it 
was not “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law." In Bowman Transportation, Inc. v. Arkansas-Best Freight 
System, Inc.., 419 U.S. 281, 95 S. Ct. 438, 42 L. Ed. 2d 447 (1974), the 
Supreme Court explained that "[u]nder the ‘arbitrary and capricious’ standard 
the scope of review is a narrow one. A reviewing court must ‘consider 
whether the decision was based on a consideration of the relevant factors and 
whether there has been a clear error of judgment. . . .”" Jd. at 285, 95 S. Ct. 
at 442 (quoting Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416, 
91 S. Ct. 814, 823-24, 28 L. Ed. 2d 136 (1971)). Further, "[w]hile we may not 
supply a reasoned basis for the agency’s action that the agency itself has not 
given, SEC v. Chenery Corp., 332 U.S. 194, 196, 67 S. Ct. 1575, 1577, 91 L. Ed. 
1995 (1947), we will uphold a decision of less than ideal clarity if the agency’s 
path may reasonably be discerned." Bowman, 419 U:S. at 285-86, 95 S. Ct. at 
442. We conclude that the Secretary’s decision satisfies both of these 
standards. 

Substantial evidence in the record establishes that the Secretary’s decision 
to reconfigure the location adjustments within the marketing area was rational. 
The Secretary heard several witnesses who testified as to the conditions of the 
milk market in Southern Michigan. See 54 Fed.Reg. 26,769-72 (1989). 
Evidence from the witnesses’ testimony and other sources, established that 
since 1977, the last location adjustment inquiry made by the Secretary, a 
number of changes have occurred in the relevant marketing area that 
warranted a restructuring of the zones. The evidence shows that while the 
population in the marketing area as a whole was stable, sales of Class I 
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product dropped over 10% and production of milk increased more than 10%. 
See 54 Fed. Reg. 26,773 (1989). Further, evidence in the record indicates that 
Detroit, the ultimate consumption area under the Order, suffered a 12% 
population decline between 1976 and 1986, and that Class I sales in Detroit 
decreased by over 35%. See 54 Fed. Reg. 26,772 (1989). Finally, the evidence 
showed that two distributing plants had closed in the Detroit area. Id. 

To meet the changed conditions, the Secretary chose to create three mainly 
self-sufficient zones with small location adjustments from zone to zone. See 
54 Fed. Reg. 26,772-73 (1989). The manner in which the Secretary chose to 
remap the zones is largely a matter of his discretion; the Secretary’s choice of 
a three-zone system will be upheld unless it was not a rational choice based 
on substantial evidence in the rulemaking. The Secretary specifically noted 
that under the new zoning arrangement "plants in the same general area will 
be treated alike and pricing equity among these competing handlers will 
continue." 54 Fed. Reg. 26,773 (1989). We find that the Secretary’s decision 
was rationally related to and supported by the evidence. 

The Secretary also determined that the mileage rates needed to be changed 
from 1 cent to 2.25 cents per hundredweight per ten miles. After hearing 
evidence from witnesses concerning this proposed amendment, 54 Fed. Reg. 
26,775-77, the Secretary increased rates because he determined that the 
existing rate seriously overstated the value of milk at distant locations, and was 
inadequate to reflect hauling costs incurred under current conditions. 54 Fed. 
Reg. 26,777 (1989). It should also be noted that plaintiffs in this case agreed 
that the 1 cent per hundredweight mileage rate understated the cost of 
transportation. Jd. The question of how much to increase the mileage rate 
is within the discretion of the Secretary so long as it is supported by 
substantial evidence, the proper economic factors, and is not arbitrary or 
capricious. After reviewing the record, we are satisfied that it contains 
substantial evidence to support the Secretary’s decision to adjust the mileage 
rate location adjustment, that the appropriate factors were considered by the 
Secretary, and that the decision is neither arbitrary nor capricious. 

Next, the plaintiffs contend that the Secretary's amendments do not 
comport with the law because they are not related to economic benefits 
obtained by milk handlers. A showing of economic service of benefit, 
"requires the Secretary to demonstrate, as a prerequisite to imposing the 
burden of price differentials on handlers, that the burden is imposed for. the 
purpose of reflecting an economic service of benefit to the handler." Fairmont 
Foods Co. v. Harding, 442 F.2d 762, 767 (D.C. Cir. 1971). The economic 
service of benefit requirement is not mandated by the text of the Act itself; 
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%. however, in Zuber v. Allen, 396 U.S. 168, 90 S. Ct. 314, 24 L. Ed. 2d 345 
at (1969), the Supreme Court held: 


-%o 
oit The statute before us does not contain a mandate phrased in broad 
Ice and permissive terms. Congress has spoken with particularity and 
provided specifically enumerated differentials, which negatives the 
aly conclusion that it was thinking only in terms of historical considerations. 
ee The prefatory discussion in the House Report emphasizes the 
to congressional purpose to confine the boundaries of the Secretary’s 
of delegated authority. In these circumstances an administrator does not 
ed have "broad dispensing power." The congressional purpose is further 
ed illumined by the character of the other statutory differentials for 
vill "volume," "grade or quality," "location," and "production," all of which 
vill compensate or reward the producer for providing an economic service of 
on benefit to the handler. 


ed — Zuber, 396 U.S. at 183, 90 S. Ct. at 323 (emphasis added) (footnotes and 
ng citations omitted). 


“8. In Fairmont Foods, supra, the D.C. Circuit, addressing the language of 
he Zuber, held: 
yas 
“a. On judicial review, it is the function of the court to assure that the 
ed Secretary has set forth findings and reasons which fully justify any 
of differential from the uniform price,--and justify them on the limited 
ate grounds permitted by Congress, which allow increases in minimum prices 
by to reflect economic service of benefit to handlers .... The court must 
or invalidate orders resting on any basis other than such economic reasons,- 
ins -whether the orders are ascribable to whim, which seems unlikely; or to 
ge response to the influence of major farm interests, which may be more 
he likely; or merely bureaucratic error in supposing that the wisdom of 
experts as to what is needed in the public interest must be given 
Lot dominance over the constraint of Congress. 
its 
fit, Fairmont Foods, 442 F.2d at 766. 
he In Schepps Dairy, Inc. v. Bergland, 628 F.2d 11, 18 (D.C. Cir. 1979), the 
he District of Columbia Circuit reiterated the limits on the Secretary’s authority: 
mnt "the statutory listings of permissible adjustments to price uniformity among 
uic producers and handlers, respectively, are exhaustive, and the deviations 
lf; authorized are solely ‘for the purpose of reflecting an economic service of 
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benefit to the handler.’ "(quoting Fairmont Foods, 442 F.2d at 767). The 
Seventh Circuit adopted this position in Borden, Inc. v. Butz, 544 F.2d 312, 316 
(7th Cir. 1976), holding, "[t]he Secretary is authorized to make only certain 
adjustments and these are to ‘compensate or reward the producer for 
providing an economic service of benefit to the handler.’ Zuber, supra, 3% 
US. at 184, 90 S.Ct. at 323." 

The Administrative Law Judge who ruled on the plaintiff handlers 
administrative petition, addressed this issue and concluded that the Secretary’s 
amendments were illegal since they were not based on compensation to 
producers for providing an economic service of benefit to the handlers. The 
Judicial Officer rejected the ALJ’s conclusion holding: 


The statute . . . imposes no restriction on the purposes for which 
location adjustments are made, literally requiring only a showing of a 
difference "in location at which delivery of such milk is made." ... In 
particular, petitioners and the ALJ... rely on dicta in Zuber in which 
the Court said that location adjustments "compensate or reward the 
producer for providing an economic service of benefit to the handler." 


In re Lansing Dairy, 1991 WL 313838, at *61 (footnotes and citations omitted). 
The Judicial Officer, relying on his earlier decision in /n re Borden, Inc., 46 
Agric. Dec. 1315 (1987), continued, 


Borden demonstrates that location adjustments can be adopted for any 
of the broad objectives of the Act, e.g., orderly marketing conditions; 
ensuring an adequate supply of fluid milk; uniformity as to producers or 
handlers; location value of milk; increased hauling costs; or a variety of 
circumstances . . . . Borden also examines the legislative history of the 
Act, which supports the Secretary’s ability to fashion location adjustments 
for the greatest number of reason. Therefore, petitioner’s arguments, 
and the ALJ’s conclusions, both of which characterize the Secretary’s 
power to make location adjustments as being very limited, are not 
correct. 


In re Lansing Dairy, 1991 WL 313838, at *62 (citations omitted). However, 
the Judicial Officer’s attempt seemingly to back away from the "dicta" in Zuber 
and to expand greatly the Secretary’s power to make location adjustments is 
contradicted not only by the decisions of several courts of appeals, but by his 
own decision in Borden as well, where he noted: 
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In the absence of the legislative history, it could have been argued that 
a mere difference in location is sufficient reason to require one handler 
to pay higher prices than another governed by the same order. The 
legislative history shows that, in addition to meeting the literal language 
of the Act (by basing a difference in price on a difference in location), 
the difference in price must also be based on economic benefit to the 
handler paying a higher price... . 


In re Borden, 46 Agric. Dec. at 1393 n. 11. 

The Judicial Officer cannot redefine the grant of the Secretary’s authority. 
The Supreme Court has held and the Judicial Officer has acknowledged that 
the Secretary can make location adjustments for an exclusive, statutorily 
enumerated number of reasons; and, that those reasons must be supported by 
economic service of benefit to the handlers. Therefore, we reject the Judicial 
Officer’s assertion that "location adjustments can be adopted for any of the 
broad objectives of the Act." 

Having previously found that the Secretary’s findings in the rulemaking 
record and his decision to amend the location adjustments to Order 40 are 
supported by substantial evidence supporting his decision to amend the 
location adjustments to Order 40, it is now our task to determine whether the 
Secretary has justified them "on the limited grounds permitted by Congress, 
which allow increases in minimum prices to reflect economic service of benefit 
to handlers ... .". Fairmont Foods, 442 F.2d at 766. We conclude that the 
Secretary’s decision, while not necessarily conforming to the letter of this 
requirement, is sufficiently in compliance with its spirit as not to require 
reversal. 

The evidence in the record is not as clear as it might be on this point, but 
the Secretary appears to have taken the position, and the record supports a 
finding, that milk delivered to plants in the western and northern regions is 
now worth more than it was in 1977 because of increased consumption in 
those areas. The fact that the milk is now of greater worth is sufficient to 
provide the economic service of benefit required to satisfy the requirements 
of the Act. That producers for several years may have been delivering to 
handlers milk worth more than the producers were receiving for it does not 
prohibit the Secretary, even if belatedly, from recognizing this fact and 
restructuring location adjustment zones to compensate the producers for the 
economic service they are providing. 
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VI. 


Because we conclude that the Secretary’s interpretation of the AMAA, that 
he need not undertake a § 608c(18) economic analysis before modifying 
location adjustments pursuant to 608c(5), is rational and not in opposition to 
the intent of Congress in enacting the AMAA, we REVERSE the district 
court’s grant of summary judgment to the plaintiffs in this action. Since the 
district court’s decision is reversed, there is no longer a need for the Secretary 
to conduct an additional rulemaking to repromulgate the location adjustments; 
therefore, the district court’s order in this matter is VACATED. 


GORE, INC., d/b/a PURE MILK CO. v. MICHAEL ESPY. 
No. W-93-CA-127. 
Filed August 11, 1994. 


AMAA - "Plant" - De novo review - Substantial evidence - Agency interpretation of statute. 


The district court granted the Secretary’s motion for summary judgment, holding on de novo 
review that there was substantial evidence to support the Secretary’s interpretation of "plant" as 
the term applied to plaintiff's complex. Factual findings of magistrate judge were partially 
adopted, but recommendation was not. Even if reviewing court believes that different 
interpretation of statute should apply, administrative agency interpretation is not rendered 
incorrect so long as there is substantial evidence in the record to support agency’s interpretation. 


UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 
WACO DIVISION 


ORDER 


This case was referred to the United States Magistrate Judge for the 
Western District of Texas, Waco Division, for findings and recommendations, 
pursuant to 28 U.S.C. § 636(b). The Court received the Magistrate Judge’s 
report, which was filed on October 6, 1993. Defendant filed objections to the 
Magistrate Judge’s report on October 26, 1993, while Plaintiff filed a response 
to Defendant’s objections on November 12, 1993, thus requiring a de novo 
review on appeal of the findings and recommendations. See Nettles v. 
Wainwright, 677 F.2d 404 (Sth Cir. 1982). The following findings of the 
Magistrate are adopted: 
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I. Background and Statement of the Case 


Plaintiff, Gore, Inc., doing business as Pure Milk Co. (referred to 


oa synonymously as "Gore" or "Pure Milk") brings this action for judicial 
nto review of a decision of the Defendant, Michael Espy, Secretary of the 
rict United States Department of Agriculture (“the Secretary’), pursuant to 
ths Title 7 US.C., § 608c(15)(B) of the Agricultural Marketing and 
tary Agreement Act, 7 U.S.C. §§ 601 et seg. Both parties have filed their 
nts; respective motions for summary judgment, and oral argument on the 


motions was heard on September 27, 1993. 
II. Discussion 


Provisions for federal regulation of the marketing of milk are 
embodied in the Agricultural Marketing Agreement Act of 1937, as 
amended, Title 7 U.S.C. §§ 601-74 ("Act"). The Act and various federal 
regulations present a highly complex scheme of regulation. Suntex Dairy 
v. Block, 666 F.2d 158, 160 (Sth Cir.), cert. denied, 459 U.S. 826, 103 S. 
ovo Ct. 59, 74 L. Ed. 2d 62 (1982). The original provisions of the Act, 
as | enacted in 1933, were the result of nationwide distress among milk 


ete farmers, "a distress which had culminated in a milk farmers’ ‘strike’ -- 
accompanied by violence and constituting an incipient agrarian revolution 


red 
ion. -- that threatened to cut off a vital part of the nation’s food supply." 
Queensboro Farms Products v. Wickard, 137 F.2d 969, 974 (2d Cir. 1943). 


The purposes of the Act are: 


to establish and maintain orderly marketing conditions for the 
covered commodities that will result in parity prices to farmers, to 
protect consumers in approaching the parity prices, to establish and 
maintain standards for commodities, to insure an orderly flow of the 


the supply of commodities to market, and to avoid the disruption of 
ns, orderly marketing through continued regulation. 

e’s 

he | Suntex Dairy, 666 F.2d at 160. 

ise The background and legislative history of the Act indicate that 


vo — Congress gave the Secretary broad discretion in the administration of the 
v. Act. Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 318 (3rd Cir. 1968), 
he cert. denied, 394 U.S. 929, 89 S. Ct. 1187, 22 L. Ed. 2d 455 (1969); 

Freeman v. Hygeia Dairy Co., 326 F.2d 271, 273 (Sth Cir. 1964), citing 
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United States v. Rock Royal Co-op, Inc., 307 U.S. 533, 59 S. Ct. 993, & 
L. Ed. 1446 (1939) and Queensboro Farms Products v. Wickard, 137 F.2% 
969 (2d Cir. 1943). The goals of the Act are accomplished through thy 
promulgation by the Secretary of regional marketing orders whid 
provide for minimum prices to be paid to producers for the variow 
classes of milk which they produce and the regulation of handlers t 
account for the use of the milk produced. See 7 U.S.C. § 608c(5). Oni 
such regional milk marketing order, Order No. 126, was issued t 
regulate the handling of milk in the Texas marketing area, 7 C.F.R. § 
1126.1-1126.86. 

This case represents a challenge to an interpretation of the term 
"plant" (7 C.F.R. § 1126.4) by the Market Administrator of the Order 
Regulating the Handling of Milk in the Texas Marketing Area. Gort 
requested and received a hearing before an Administrative Law Judge 
("ALJ"), who, on January 27, 1992, filed an initial decision and ordep 


which upheld the Market Administrator’s interpretation. (Certified 


Administrative Record ("CAR"), Tab 9). Gore appealed the ALJ’ 
decision and order to the Judicial Officer, to whom final administrative 


authority has been delegated to decide the Department of Agriculture’y 
case subject of 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35). On March 17} 


1993, the Judicial Officer upheld the decision of the ALJ and issued the 


final decision for the Secretary. (CAR, Tab 16). Gore now seeks 


judicial review of that final decision pursuant to 7 U.S.C. § 608c(15)(B) 
and the Administrative Procedure Act, 5 U.S.C. §§ 551 et seg. and 5 
USS.C. §§ 701 et seq. 

There are no genuine disputes as to any of the material facts in this 
case. The Judicial Officer found the following facts: 


1. Gore, Inc. [Plaintiff], was incorporated in Texas in 1967. Goref 


Inc., purchased Pure Milk company in 1988, for the purpose o 
controlling the processing of its milk in order to market a high quality to 
consumers. The quality is reflected in a FDA survey of the raw milk in 
the Dallas/Ft. Worth market area, which found contaminants in all milk 


except Gore’s. Pure Milk Company is a producer-handler under the} 


Texas Milk Order (7 C.F.R. § 1126.10). 


2. [Plaintiff] is located in Waco, Texas. [Plaintiff] sells some of its} 
packaged fluid milk in consumer containers to the H.E. Butts Company} 


(HEB), which is a retail chain of supermarkets. [Plaintiff] delivers 
packaged fluid milk to both individual HEB stores and to a warehouse 
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and manufacturing facility (the HEB complex) in San Antonio, Texas, for 
delivery by HEB to its stores. 

3. The HEB complex is and has been a regulated handler under the 
Texas Milk Order (7 C.F.R. 1126.9) since 1976. 

4. The HEB complex is a huge facility housed under one roof, with 
one main entrance. The complex contains a bakery, an ice cream plant, 
amilk plant and storage areas for perishable and dry food products. 
Raw and finished food products are moved from the manufacturing and 
storage areas by a series of conveyor belts and pipelines. The movement 
of food products throughout the plant includes dairy products which the 
Market Administrator monitors. 

5. Refrigeration is required for perishable items. At the HEB 
complex, a single cooler unit, the Perishable Distribution Center (PDC), 
provides the refrigeration necessary to store perishable food items. Fluid 
milk packaged by [Plaintiff] and delivered to the HEB complex is stored 
in HEB’S cooler unit (PDC). 

6. The food products in the cooler unit (PDC) are divided into 
smaller groups in order to be delivered to individual HEB stores. The 
milk plant and the cooler unit (PDC) have separate entrances and are 
‘separated by a wall, but milk processed and packaged in the milk plant 

}is carried by conveyor belt to the cooler unit (PDC). Forklift trucks are 
also used to carry such perishable items as eggs, meat and cut flowers 
from other operations in the complex into the cooler unit (PDC) until 
they are loaded on trucks for delivery and distribution to HEB’s retail 

‘}stores. There is a high turnover (200 to 250 "turns" a year) of products 

.) from the PDC, with packaged milk being turned over from the cooler 
unit (PDC) even faster. 

7. Bulk milk which is used in the manufacturing process is stored in 
stationary silos at the HEB complex. In addition to the packaged milk 

i it receives from Gore at the cooler unit (PDC), HEB also receives raw 
) milk at the milk plant where it is processed and packaged. Gore does not 
deliver any bulk milk to the HEB milk plant. 

8. Non-perishable food items such as dry milk are also delivered and 
stored in the HEB complex. 

9. In approximately November of 1989, HEB agreed to buy packaged 
milk from [Plaintiff]. The contract to buy the milk was negotiated by the 

general manager of Pure Milk Company, Mickey Williams, with the 
manager of the HEB complex milk plant, Maurice Rouchon. 

10. [Plaintiff] is a producer-handler under the Texas Milk Order, as 
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determined by the Market Administrator. As a producer-handler, Pur 
Milk is not subject to the minimum pricing requirements for milk unde 
the Order. 

11. However, HEB, as a regulated handler, must account for all th 
dairy products it receives, including milk purchased from [Plaintiff]. Th 
Market Administrator determined that a receipt occurs when milk ani 
milk products covered by the Order are delivered to the HEB comple 
HEB must account to the Market Administrator for the disposition ¢ 
the milk and milk products it receives. 

12. The application of the Texas Milk Order to the delivery @ 
[Plaintiff}’s milk requires that the milk be classified as Class III (7 C.F.R 
§§ 1126.14, .44). The Market Administrator for the Order determine 
that the cooler unit (PDC) is a part of HEB’s regulated milk processing 
plant, and, therefore, Gore’s milk must be considered a transfer of fluid 
milk products from a producer-handler to a fully regulated plant. The 
Administrator accordingly allocated Gore’s pre-packaged milk to HEB 
Class III milk use as a receipt from a producer-handler, which resulteé 
in additional receipts by HEB of producer milk being allocated to HEB\ 
Class I use. In order to keep HEB’s business, [Plaintiff] entered into@ 
private arrangement with HEB for the repayment by [Plaintiff] to HED 
of the difference in the cost between Class I milk and Class II mil 
based on, but not required by, sections 1126.14 and 1126.44. Over? 
period from December 1989 to June 1991, this came to $366,772.38. I 
constituted the difference between a profit and a loss for Gore. 

13. In January of 1990, [Plaintiff], through counsel, requested that tht 
Market Administrator and the Dairy Division reconsider thei 
interpretation of the definition of "separate facility." 

14. The Dairy Division reaffirmed their interpretation that the HEB” 
complex was one plant in a letter to [Plaintiff]. The Milk Marke 
Administrator and the Dairy Division determined that there is n@ 
separation in functioning of the cooler unit (PDC) from the rest of thé 
HEB complex. 

(CAR, Tab 16 at 3-6). 


The burden of proof in these proceedings falls on the party challenging 
the agency’s ruling. Lewes Dairy, 401 F.2d at 316. The provision ‘ol 
Gore contends the Market Administrator erroneously interpreted i is 
C.F.R. § 1126.4, which states: 
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Plant means the land, buildings, facilities, and equipment 


4 constituting a single operating unit or establishment at which milk 

" or milk products (including filled milk) are received, processed, or 
th packaged. Separate facilities without stationary storage tanks which 
Thy are used only as a reload point for transferring bulk milk from one 
an tank truck to another or separate facilities used only as a 
ley distribution point for storing packaged fluid milk products in transit 
a for route disposition shall not be a plant under this definition. 
q The single issue before the Court is whether or not the Secretary’s 


oR ruling was "in accordance with law." 7 U.S.C. § 608c(15)(B). The scope 
j ed of review by federal courts is limited; it is not a trial de novo, but a 
i review of the administrative record to determine if the Secretary’s 
a decision was “arbitrary and capricious, an abuse of .discretion, or 
Thy otherwise not in accordance with law," 5 U.S.C. § 706(2)(A), or 
B "unsupported by substantial evidence," 5 U.S.C. § 706(2)(E). Suntex 
ted Dairy, 666 F.2d at 162; Chiglades Farm, LTD. v. Butz, 485 F.2d 1125, 1129 
Bi (Sth Cir. 1973), cert. denied sub nom. Bramson v. Butz, 417 U.S. 968, 94 
il §. Ct. 3170, 41 L. Ed. 2d 1138 (1974); Lewes Dairy, Inc. v. Freeman, 401 
ER F.2d at 315; Freeman v. Hygeia Dairy Co., 326 F.2d 271, 273 (Sth Cir. 
nil 1964). 
i The “arbitrary and capricious" standard permits a reviewing court 
I merely to consider whether the agency decision "was based on a 
consideration of the relevant factors and whether there has been a clear 
the | ttor of judgment." Suntex Dairy, 666 F.2d at 162, citing Citizens to 
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416, 91 S. Ct. 814, 823- 
24, 28 L. Ed. 2d 136 (1971). The "substantial evidence" standard requires 
ES the reviewing court to determine whether the agency findings are 
ke supported by "such relevant evidence as a reasonable mind might accept 
ne 3S adequate to support a conclusion." /d., citing Consolidated Edison Co. 
he N.L.R.B., 305 U.S. 197, 229, 59 S. Ct. 206, 217, 83 L.Ed. 126 (1939). 
In its review, however, the district court is not free to draw its own 
independent inferences and conclusions from the record. Lewes Dairy, 
401 F.2d at 317; see also Sterling Davis Dairy v. Freeman, 253 F. Supp. 
sing 80, 82 (D.N.J. 1965) (“Once [substantial evidence supporting the agency’s 
thal decision] is found . . . the court cannot exercise an independent judgment 
so as to overrule or modify the decision of a Congressionally empowered 
administrator"). The wisdom of the Secretary’s choice of alternatives is 
not cognizable in this review; only the legality of his choice is in issue. 


heli 


is | 
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Id. at 319. "The fact that regulation may be achieved that is equally as 
efficacious for the purpose of the Act with less expense to [the 
petitioner] does not render illegal the application of the Order to [him]." 


Id. | 
Magistrate Judge’s Report and Recommendation, pp.1-8. (Cc 
In support of the Market Administrator’s interpretation, both the ALJ Magi 
and Judicial Officer point to a letter from W.H. Blanchard, Director of | 7} 
the Dairy Division of the United States Department of Agriculture "plan 
("USDA"), (CAR, Tab 5, Exhibit PX-4), as the reason for the prepc 
interpretation. The portions of the letter relied upon stated the 9) 0374 
following: regul 
: . ee maint 

The [HEB] complex is one entity that is connected by pipelines and Judge 
conveyors for the movement of raw and finished products. It has recon 


been treated as a plant since it began operating in 1976. Milk, mee 
cream, and other dairy products are moved between the fluid milk ie 
processing room, ice cream processing section, and the bakery. persu 
Also, the vault and milk processing room are joined with common but tl 
conveyors. There are no separate facilities, such as branch coolers, wi 
that are used only as distribution points for storing packaged fluid 


milk products. Moreover, there is no clear delineation between the ee 
milk vault and the rest of the cooler that makes up the warehouse, inter, 
known as the Perishable Goods [sic] Center. In effect, the Center the 
is the handler’s cooler. Treatment of the entire complex as a plant 7 gyen 
is necessary to have adequate control over the accounting of all milk 7 5.4, 
products that are processed and handled by H.E.B. Com 
Th 

there 

coole: 

Because of the physical structure of the entire complex, any {its of] 
functional delineation would be arbitrary, at best, compared to used 


treating the entire complex as one entity. In this regard, the current (‘to its 
plant definition [in the Order] encompasses "the land, buildings, 


facilities, and equipment constituting a single operating unit or OF 
establishment at which milk or milk products . . . are received, | Apo 
processed, or packaged." Also, the exclusion of distribution points OR 


from the plant definition is not applicable in this case since the | GRA 
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warehouse is not separate and the products are not in transit for 
route disposition. In effect, we view the warehouse, or Perishable 
Goods [sic] Center, as a cooler that is an essential feature in any 
fluid milk processing operation. 


(CAR Tab 9 at 4 and Tab 16 at 7-8). 


Magistrate’s Report and Recommendation, pp. 9-10. 

The Magistrate Judge concludes that the interpretation given to the term 
"plant" by the Market administrator "was not only contrary to the great 
preponderance of the relevant evidence presented at the administrative 
hearing, . . . but it was also contrary to the policy of the Agency (not to 
regulate producer-handlers) and the purposes of the Act (to establish, 
maintain, and avoid disruption of orderly marketing conditions." Magistrate 
Judge’s Report and Recommendation, p. 19. The Magistrate Judge then 
recommends that this action be remanded to the Secretary for a ruling 
accordance with those findings. 

Having reviewed the record and the argument of counsel, the Court is 
persuaded that the Magistrate Judge’s findings should be partially adopted, 
but that the Magistrate Judge’s recommendation should not be adopted. 

While a court may believe that a different interpretation of a statute should 
apply, this does not render an administrative agency’s interpretation incorrect 
so long as there is "substantial evidence" in the record to uphold that 
interpretation. "The court need not conclude that the agency construction was 
the only one it permissibly could have adopted to uphold the construction, or 
even the reading the court would have reached if the question initially had 
arisen in a judicial proceeding." Chevron, U.S.A. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 843 n. 11 (1984). 

The factual findings made by the Magistrate Judge persuade the Court that 
there was substantial evidence to uphold the Secretary’s interpretation. The 
cooler at the H.E.B. complex was not physically or functionally separate from 
its other facilities because it was contained within the same building and was 
used to store milk from H.E.B’s milk plant as well as milk to be distributed 


"to its retail stores. In light of the forgoing, it is 


ORDERED that the Magistrate Judge’s factual findings are partially 
ADOPTED but his recommendation is NOT ADOPTED. It is further 

ORDERED that the Defendant’s Motion for Summary Judgment is 
GRANTED and the Plaintiff's Motion for Summary Judgment is DENIED. 
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It is further 
ORDERED that any motions not previous ruled upon by the Court ar 
DENIED. 


ARKANSAS DAIRY COOPERATIVE ASSOCIATION v. ESPY. 
Civil No. LR-C-93-615. 
Filed November 15, 1994. 


AMAA - Milk order - Producers - Policy - Base-excess plan - Termination - Arbitrary ani 
capricious. 


The district court found that the Secretary’s termination of the base-excess plan of mil 

marketing order regulating handling of milk in central Arkansas was not arbitrary, capricious ¢ 

unlawful. Order terminating base-excess plan did not "amend" or "fix minimum prices" to by 

paid by handlers; therefore, formal, on-the-record hearing not required. Secretary found thé 

base-excess plan provisions no longer tended to effectuate their purpose since no cooperative 

were paying milk producers according to the plan. Thus, decision was rational and based on th. 
evidence. Notice of proposed termination adequately advised interested parties of subject matte 
and substance of proposed action. 


Before: George Howard, Jr., District Judge. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 
WESTERN DIVISION 


MEMORANDUM OPINION AND ORDER 


Plaintiff, Arkansas Dairy Cooperative Association, Inc. ("ADCA") seek 
judicial review of the Secretary of Agriculture’s ("Secretary") order terminating 
the "base-excess plan" of the federal milk marketing order regulating th 
handling of milk in Central Arkansas. The parties have submitted cro 
motions for summary judgment. 

ADCA contends that the Secretary’s July 1, 1993, order terminating th 
"base-excess plan" of the Federal milk order (7 C.F.R. 1108, also referred ti 
as "Order 108"), violates the requirements of the Agricultural Marketin” 
Agreement Act, as amended, 7 U.S.C. §601 et seg. ("AMAA") and th 
Administrative Procedure Act, 5 U.S.C. § 551 et seq. ("APA") in that th 
Order was entered without a formal rulemaking hearing and it was arbitran_ 
capricious, an abuse of discretion and not in accordance with the law. 
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STATUTORY AND REGULATORY SCHEME 


Not only are consumers concerned with the price of milk. Milk pricing has 
been the subject of much litigation. The statutory and regulatory scheme 
dealing with milk prices resembles the most complex of labyrinths. See Zuber 
v. Allen, 396 U.S. 168, 172 (1969) ("Once again this Court must traverse the 
labyrinth of the federal milk marketing regulation provisions.") In order to 
understand the nature of the dispute, the Court must briefly discuss the 
statutory and regulatory scheme as well as the underlying policies of the 
AMAA. 

The AMAA authorizes the Secretary to regulate the minimum prices paid 
to producers of raw milk by issuing marketing orders for particular geographic 
areas. West Lynn Creamery, Inc. v. Healy, 114 S.Ct. 2205, 2209 (1994). The 
main purpose of the milk market order scheme is to raise producer prices, 
"and thereby to ensure that the benefits and burdens of the milk market are 
fairly and proportionately shared by all dairy farmers." Block v. Community 
Nutrition Institute, 104 S.Ct. 2450, 2454 (1984). In addition, the AMAA is 
intended to "provide, in the interests of producers and consumers, an orderly 
flow of the supply [of regulated commodities] to market throughout its normal 
marketing season to avoid unreasonable fluctuations in supplies and prices." 
7 US.C. §602(4). 

The Secretary implements the statutory objectives by use of a program that 
establishes the minimum prices that milk processors (also called "handlers") 
must pay for milk and the minimum price that dairy farmers ("producers") are 
entitled to receive. The program is based upon a system of "classified pricing." 
The federal orders, including Order 108, classify raw milk in accordance with 
the form in which or the purpose for which milk is used. Class I is primarily 
fluid "bottled" milk; Class II includes soft milk products such as yogurt, ice 
cream and cottage cheese; and Class III includes butter, dry milk powder and 
certain hard cheeses. See, e.g, 7 C.F.R. §1108.40. Each class is assigned a 
specific minimum price, with Class I having the highest price and Class III the 
lowest price. Each handler pays a minimum price based upon its own class 
of utilization. 

Each dairy farmer subject to a Federal Order receives the same minimum 
price for his/her milk, regardless of the class in which the milk was utilized. 
The handler accounts monthly to the market administrator for the amount of 
raw milk used or disposed of in each use classification to enable the market 
administrator to compute the handler’s "pool obligation" and the monthly 
minimum "uniform" or "blend price" to be paid producers. 7 C.F.R. §1108.61, 
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1108.73. See West Lynn Creamery, 114 S.Ct. at 2209 n. 1 for an explanation 
of the "blend price." The purpose and effect of the accounting and pooling 
system is to ensure that the prices paid by each handler for each class of use 
"shall be uniform as to all handlers subject only to [specified] adjustments. .") 
7 US.C. §608c(5)(A). 

When milk is marketed by producers through a qualified cooperative 
association, such as AMPI and ADCA, the individual member’s "uniform" or 
"blend price" computed by the market administrator may be aggregated into 
a single sum and paid to the cooperative association as if it were a single! 
producer, 7 C.F.R. § 1106.73(b). 

The class prices payable by handlers and the blend price distributed to 
producers are subject to adjustment for volume, market, and productos] 
differentials applied to the grade or quality of milk purchased, and the 
location at which delivery is made. 7 U.S.C. §608c(5)(A) and (B). The 
uniform minimum “blend price payable to producers and associations df 
producers" may be subject to: 


a further adjustment to encourage seasonable adjustments in the | 
production of milk through equitable apportionment of the total value of 
the milk purchased by any handler, or by all handlers, among producers | 
on the basis of their marketings of milk during the representative period | 
of time. 


7 US.C. §608c(5)(B)(d). 
This adjustment was incorporated into Order 108. 7 C.F.R. §§1108.90-%) 
The purpose of the Order 108 "base-excess" or "seasonable adjustment" plat 
"is to encourage a leveling of seasonable [milk] production. The base-excesy 
plan provides for the formation of bases by producers during the months @ 
September through January, and the payment of a higher price on all bast 
milk during the months of March through July and a lower price during thes 
months on all milk producer in excess of their base production." 58 Fed. Re 
at 36860. 
The base-excess plan does not affect the minimum class prices fixed by 
Order that handlers are required to pay pursuant to §608c(5)(A), but affedy 
only the distribution of the "blend price," computed upon the basis of thos 
payments, to producers or their cooperative pursuant to §608c(5)(B). 
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PROCEDURAL BACKGROUND 


On September 21, 1992, counsel for AMPI wrote to the Secretary 
requesting three administrative actions: (1) Termination, in its entirety, of 
Federal Milk Order 97 regulating the marketing of milk in the Memphis, 
Tennessee, marketing area; (2) termination, in its entirety, of Federal Milk 
Order 99 regulating milk in the Paducah, Kentucky, marketing area; and (3) 
termination of a portion of the regulations of Order 108, regulating the 
marketing of milk in the Central Arkansas marketing area, known as the 
"base-excess" plan. 

On October 29, 1992, the Secretary published in the Federal Register a 
Proposed Termination of Rule inviting written comments by November 5, 
1992, on AMPI’s proposal. 57 Fed. Reg. 49025. 

ADCA submitted comments in opposition to the proposed termination. 
Over eighty-five individual dairy farmers, a large percentage of whom are 
ADCA members, also wrote in opposition. 

ADCA argued that the base-excess plan cannot be terminated without a 
formal rulemaking hearing because the proposed termination would directly 
impact the minimum price to which producers are entitled. ADCA argued 
"that the termination of the plan would result in larger volumes of milk being 
associated with the Central Arkansas order. .. ADCA contested that the 
scheduled termination of the Memphis order was not a substantial reason to 
terminate the Central Arkansas base-excess plan." 58 Fed. Reg. 36860. 

AMPI submitted comments urging termination of the base-excess plan on 
the grounds (1) that the plan was incompatible with the proposed termination 
of adjacent orders, (2) that producers associated with the Memphis order 
prior to its termination may not be pooled on Order 1108{sic] and therefore 
would not be able to build a base under the order, and (3) that none of the 
cooperatives were using the base-excess plan method of distributing to 
producers the cooperative’s blend price share of handler payments to the 
market administrator. 

Mid-America Dairymen, Inc. also submitted comments in support of the 
termination. The Secretary found that AMPI and Mid-America Dairymen 
represent 88 percent of the producers and about 85 percent of the total 
pounds of milk pooled in the Central Arkansas market. 58 Fed. Reg. at 
36860. 

On July 9, 1993, the Secretary published its Termination of Rule effective 
August 1, 1993. 58 Fed. Reg. 36850. The Secretary rejected the first two 
reasons offered by AMPI. "[T]he nonexistence of these orders is not sufficient 
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reason for terminating the base-excess plan. In addition, the concern conte 
addressed by the proponent as to where producers would be pooled after the The. 


termination of the Memphis order irrelevant to the termination of the base. 4#0 
excess plan." 58 Fed. Reg. at 36860. asser 
The Secretary went on to find that "[t}he point addressed by the proponents Th 
that none of the cooperative associations are paying producers according to 4 T 
the base-excess plan is, however, a sufficient basis for the termination of the plain 
plan." Minn 
The Secretary rejected the arguments asserted by ADCA. — 
the A 
The purpose of the plan is to encourage a leveling of seasonal Al 
production. The base excess plan provides for the formation of bases by base- 
producers during the months of September through January, and the the r 
payment of a higher price on all base milk during the months of March | ” Bu 
through July and a lower price during these months on all milk produced | '§ 1 
in excess of their base production. Although the opponents provide In 
evidence that the base-excess plan has resulted in an average difference | 20UC 
of $2.11 between base and excess milk values between March and July Class 
of 1992, they do not indicate that they pay their producers according to conte 
these values. Hence, the value difference between base and excess milk ~ 4U! 
cannot be serving its stated propose of leveling seasonable production | 2Uc 
variations if the producers are not being paid accordingly. — 
e 

58 Fed. Reg. at 36860. The Secretary also rejected ADCA’s contention tha 
a formal hearing is necessary: Th 
ma 
The base-excess plan is a method of dividing total revenues among * 
producers. The plan has no effect on the minimum handler costs under - 
the order. The handlers’ total payments with a base-excess plan for - 
paying producers are identical to the total amount which they would be bits 
required to pay for the milk at the class prices. This procedure does not the 
require a formal rulemaking hearing because the minimum prices to - 
handlers are not affected. fee 
der 
58 Fed. Reg. at 36860-61. vile 
pur 
DISCUSSION “3 
suff 
The 


Before addressing ADCA’s arguments, the Court must address AMPI's 
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contention that the ADCA does not have standing to maintain this action. 
The APA authorizes suits by parties adversely affected or aggrieved by agency 
action within the meaning of a relevant statute. . .". 5 U.S.C. §702. AMPI 
asserts that ADCA has not been adversely affected or aggrieved. 

The producers here claim that the termination of the 108 Order will cause 
a reduction in the price they receive for their milk. The Court finds that 
plaintiff has “alleged an injury that the courts are capable of remedying . . ." 
Minnesota Milk Producers Assn v. Madigan, 956 F.2d 816, 819 (8th Cir. 1992). 
Thus, the Court finds that ADCA has standing to maintain this action under 
the APA. 

ADCA first argues that the Secretary’s action terminating the Order 108 
base-excess plan is illegal because the Secretary did not conduct a formal on- 
the record hearing required by 7 U.S.C. §608c(18). It relies on Carnation Co. 
v. Butz, 372 F. Supp. 883 (D.D.C. 1974) to support its view that such a hearing 
is required. 

In Carnation, milk handlers challenged the Secretary’s suspension, without 
notice or hearing, of a downward seasonable adjustment in the minimum 
Class I price to be paid by handlers under the milk order. The plaintiffs 
contended that the Secretary’s action, which increased the price that they were 
required to pay for milk was an amendment of the minimum prices requiring 
notice and an evidentiary hearing under §8c(18). The court held that a 
hearing under Section 8c(18) was required. 

Section 8c(18) provides in relevant part: 


The Secretary of Agriculture, prior to prescribing any term in any 
marketing agreement or order, or amendment thereto, relating to milk 
or its products, if such term is to fix minimum prices to be paid to 
producers or associations, or prior to modifying the price fixed in any 
such term, shall ascertain the parity prices of such commodities. .. . . 
Whenever the Secretary finds, upon the basis of the evidence adduced at 
the hearing required . . . that the parity prices of such commodities are 
not reasonable in view of the price of feeds, the available supplies of 
feeds, and other economic conditions which affect market supply and 
demand for milk and its products in the marketing area . . . he shall fix 
prices as he finds will reflect such factors, insure a sufficient quality of 
pure and wholesome milk to meet current needs and further to assure 
a level of farm income adequate to maintain productive capacity 
sufficient to meet anticipated future needs, and be in the public interest. 
Thereafter, as the Secretary finds necessary on account of changed 
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circumstances, he shall, after due notice and opportunity for hearing, 
make adjustments in such prices. 


7 US.C. §608c(18). 

The Secretary and AMPI contend that section 8c(18) is not applicable it 
this instance; they assert that the termination of the base-excess provisions wa 
done pursuant to section 8c(16)(A). That section provides, in relevant part 


. . . [T]he Secretary of Agriculture shall, whenever he finds that any 
order issued under this section, or any provision thereof, obstructs or 
does not tend to effectuate the declared policy of this chapter, terminate 
or suspend the operation of such order or such provision thereof. 


Section 8c(16)(C) further provides that "the termination or suspension @ 
any order or amendment thereto or provision thereof, shall not be consideref 
an order within the meaning of this section." 

The Secretary argues that formal rulemaking is not required in ¢ 
termination action, unlike an adoption or amendment action. The regulation 
support the Secretary’s analysis. Compare 7 C.F.R. §§900.1-.18 and 7 C.FR 
§1000.4(b). 

The Court finds that the Secretary’s analysis is correct and that the court! 
reasoning in Carnation is not applicable. Under section 8c(18), an evidentian 
record is required only for the fixing of minimum handler prices. The pric 
producers receive under a milk order is not the minimum price fixed by th 
order which all handlers are required to pay for milk purchased from 
producers. The price that producers receive is a uniform weighted average 
"blend" price which may vary from month to month, while the minimut 
handler prices fixed by the milk order remain the same. 

In Carnation, the order affected the minimum prices handlers were requirel 
to pay. Here, the order terminating the base-excess plan did not affec 
minimum prices paid by handlers. 

The Court finds that the statutory scheme supports the Secretary’s ani 
AMPYI’s position. The order terminating the base-excess plan did not "amen¢ 
or "fix minimum prices" to be paid by handlers. Therefore, the Court find 
that a formal, on-the-record hearing was not required in this instance. 

Secondly, ADCA asserts that the Secretary’s action was arbitrary, capriciou 
and an abuse of discretion. In particular, ADCA contends that the Secretar 
based his termination on reasons not suggested in his notice of propose! 
termination and on data not part of the record. 
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In determining whether the Secretary’s action was "arbitrary or capricious," 
the Court must "consider whether the decision was based on a consideration 
of the relevant factors and whether there has been a clear error of judgment." 
The inquiry must "be searching and careful," but "the ultimate standard of 
review is a narrow one." Citizens to Preserve Overton Park, Inc. v. Volpe, 401 
US. 402, 416 (1971). 

As discussed above, the Secretary found that the base-excess provisions no 
longer tended to effectuate their purpose. The purpose of the base-excess 
plan in Order 108 was to distribute the total amount of producer funds: in a 
manner that encourages individual producers to achieve a more even 
production level during seasonal variations. The Secretary, when promulgating 
the Order 108 base-excess plan in 1955, found that it was necessary to the 
purpose of the plan that the individual producers under the marketing order 
actually be paid under the base-excess plan. 

The Secretary found, and ADCA does not dispute, that none of the 
cooperatives are paying milk producers according to the base-excess plan. 
Thus, the Secretary’s decision to terminate the plan was rational and based on 
the evidence. 

The Court also finds that the Notice of Proposed termination of rule 
adequately advised interested parties of the subject matter and substance of 
the proposed action. See Walmsley v. Block, 719 F.2d 1414, 1418 (8th Cir. 
1983) ("Notice of proposed rule making . . ‘must be sufficient to fairly apprise 
interested parties of the issue involved . . . but it need not specify every 
precise proposal which [the agency] may ultimately adopt as a rule.’"). 

Thus, the Court finds that Secretary’s termination of the base-excess plan 
was not arbitrary, capricious or unlawful. 


CONCLUSION 


Accordingly, plaintiffs motion for summary judgment is denied; AMPI’s 
motion to dismiss is denied; AMPI’s motion for summary judgment and the 
Secretary's motion for summary judgment are granted; plaintiffs motion to 
strike is denied. Judgment will be entered accordingly. 

It is ORDERED this 15th day of November, 1994. 
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DEAN REED, d/b/a DEAN REED CATTLE COMPANY, PETE DONATHA) 
v. UNITED STATES DEPARTMENT OF AGRICULTURE. 

No. 93-9535. 

Filed November 1, 1994. 


(Cite as 39 F.3d 1192 (Table)) 


Interstate movement of cattle without required certification - Substantial evidence - Hearsay 
Affidavits - Adverse inference from failure to testify - Civil penalty not excessive. 


The circuit court affirmed the decision of the JO, which imposed a $8500 civil penalty agains 
petitioners for the interstate movement of cattle without the proper certification. Reliabj 
hearsay may constitute substantial evidence in administrative proceedings. The court rejecte 
arguments that the ALJ could not draw an adverse inference from petitioner’s failure to testi 
that the introduction of affidavits deprived petitioners of their rights to cross examination, atl 
that Congress intended to include a mens rea requirement in the civil provisions of the statutt 
Civil penalties assessed against petitioners were not excessive. 


Before: Seymour, Chief Judge, Logan and Anderson, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT. 


ORDER AND JUDGMENT' 


After examining the briefs and appellate record, this panel has determine 
unanimously that oral argument would not materially assist the determinatia 
of this appeal. See Fed. R. App. P. 34(a); 10th Cir. R. 34.1.9. The causei 
therefore ordered submitted without oral argument. 

Dean Reed and Pete Donathan filed a petition with this court to review! 
final order of the Secretary of the United States Department of Agricultur 
(USDA), which imposed civil sanctions upon them for shipping cattk 


"This order and judgment is not binding precedent, except under the doctrines of law of thx 
case, res judicata, and collateral estoppel. The court generally disfavors the citation of orden 
and judgments; nevertheless, an order and judgment may be cited under the terms an 
conditions of the court’s General Order filed November 29, 1993. 151 F.R.D. 470. 
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interstate without proper certification. We affirm the Secretary’s order. 

The USDA’s Chief Administrative Law Judge (ALJ) found that Mr. Reed 
and Mr. Donathan had violated regulations promulgated pursuant to the 
Cattle Contagious Diseases Act. 21 U.S.C. §§ 111-313, 120-22. The ALJ 
determined that Mr. Reed, doing business as Dean Reed Cattle Company, 
and Mr. Donathan made interstate shipments of brucellosis reactor, 
brucellosis exposed, or brucellosis test-eligible cattle between 1988 and 1991 
which failed to comply with the requirements of 9 C.F.R. 78 (1994). The ALJ 
assessed civil penalties of $8,500 against Mr. Reed for 3 violations. For 
violations that did not create a risk of spreading the disease, the ALJ 
calculated the penalties at half the amount of the penalties imposed for those 
violations that did threaten to spread brucellosis. 

Mr. Reed and Mr. Donathan appealed to the Secretary of Agriculture, who 
referred the matter to the Judicial Officer (JO). Petitioners asserted that the 
ALJ erred by: (1) relying upon inadmissible hearsay; (2) limiting their right 
of cross-examination by allowing unsworn testimony; (3) relying upon 
uncertified, unofficial records or documents; (4) inferring from Mr. Reed’s 
failure to appear that his testimony would have been adverse to his interests; 
(5) assessing civil penalties under 21 U.S.C. § 122 without evidence that Mr. 
Reed and Mr. Donathan knew they were committing a violation; and (6) 
imposing excessive penalties. The JO adopted the ALJ’s Initial Decision and 
Order with minor changes, and Mr. Reed and Mr. Donathan filed this appeal, 
raising the same six objections. We exercise jurisdiction under 28 U.S.C. § 
2342(2). 

We defer to factual findings of administrative agencies that are supported 
by substantial evidence. See Wyoming v. Alexander, 971 F.2d 531, 536 (10th 
Cir. 1992) (discussing standard of review for Department of Education’s 
factual findings); see also S U.S.C. § 706(2)(E). "Substantial evidence is such 
relevant evidence as a reasonable mind might accept as adequate to support 
a conclusion." Hargis v. Sullivan, 945 F.2d 1482, 1486 (10th Cir. 1991). In 
further deference to the unique fact-finding role of agencies, the Federal 
Rules of Evidence do not govern agency proceedings. Sorenson v. National 
Transp. Safety Bd., 684 F.2d 683, 686 (10th Cir. 1982). An agency must only 
exclude evidence which is “immaterial, irrelevant, or unduly repetitious, or 
which is not of the sort upon which responsible persons are accustomed to 
rely." 7 C.F.R. § 1.141(g)(iv) (1994); see also Administrative Procedure Act, 
5S U.S.C. § 556(d); Sorenson, 684 F.2d at 686. Therefore, reliable hearsay may 
constitute substantial evidence in an administrative proceeding. See 
Richardson v. Perales, 402 U.S. 389, 402 (1971). 
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Mr. Reed and Mr. Donathan allege that the ALJ erred by allowing the 
introduction of hearsay in the following forms: (1) copies of brucellosis test 
records, permits for the movement of restricted animals and other documents 
which are kept pursuant to government requirements; (2) the sworn affidavits 
of third parties corroborated by additional documents and taken by USDA 
investigators who are legally authorized to take such affidavits for use in 
administrative proceedings; and (3) testimony of USDA investigators 
regarding information obtained from third parties. We agree with the JO that 
this evidence "clearly meets[{s] the requirement for admissibility under the 
Rules of Practice," Aplt. App. at 35, as it is not "irrelevant, immaterial, or 
unduly repetitious," see 5 U.S.C. § 556(d); 7 C.F.R. § 1.141(g)(iv) (1994), and 
is “of sort upon which responsible persons" rely. Id. 

Mr. Reed and Mr. Donathan also claim that the introduction of the 
affidavits deprived them of their right to cross-examine witnesses. We find 
this argument unpersuasive as neither side can compel testimony under the 
Rules of Practice unless authorized by statue, 7 C.F.R. § 1.149(a) (1994); the 
Cattle Contagious Diseases Act does not authorize such subpoena power. Mr. 
Reed and Mr. Donathan also had ample opportunity to depose the affiants 
under procedures provided in 7 C.F.R. § 1.148 (1994). 

In addition, after consideration of the record, the ALJ’s findings, and 
relevant case law, we reject the argument that the ALJ could not draw an 
adverse inference from Mr. Reed’s failure to testify. 

Mr. Reed and Mr. Donathan also assert that the imposition of civil 
penalties under 21 U.S.C. § 122 requires a "knowing" violation of the 
regulations, and that the government failed to prove they had the requisite 
knowledge. We review this question of law de novo. See Miera v. N.L.R.B, 
982 F.2d 441, 444 (10th Cir. 1992). The text of the statute clearly requires a 
"knowing " violation for the imposition of criminal penalties, but omits such 
a requirement from the civil penalty provisions. 21 U.S.C. § 122. We 
therefore reject the petitioners’ argument that Congress intended to include 
a mens rea requirement in the civil provisions of the statute. 

Finally, Mr. Reed and Mr. Donathan claim that the civil penalties assessed 
by the ALJ were excessive. Under the provisions of the statute, the Secretary 
of Agriculture may assess civil penalties of "not more than one thousand 
dollars" for each violation. 21 U.S.C. § 122. The ALJ imposed penalties of 


*The complainant filed its list of proposed exhibits and witnesses on February 18, 1992. The 
hearing took place on June 25, 1992. 
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$8500 on Mr. Reed for 10 violations and $2500 on Mr. Donathan for 10 
violations. He also assessed the penalties for those violations which did not 
create a risk of spreading the disease at half the amount imposed for 
violations that did. We agree with the JO that these penalties are "modest 
considering the importance of the Brucellosis Eradication Program.” Aplt. 
App. at 47. We hold that the penalties assessed against Mr. Reed and Mr. 
Donathan are not excessive. 

We AFFIRM the order of the Secretary of the United States Department 
of Agriculture. 
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DEPARTMENTAL DECISIONS 


In re: MIKE GENTRY and ZANE SHACKELFORD. 
A.Q. Docket No. 93-04. 
Decision and Order as to Zane Shackelford filed July 22, 1994. 


Civil penalties - Interstate movement of livestock without required certificates - Ignorance of 
law not mitigating - Sanction policy. 


Judge Bernstein assessed a $2,000 civil penalty against respondent, who admitted moving bulls 
interstate without a certificate and moving cows interstate with certificates or "S" brand permits. 
Ignorance of the law is not a mitigating circumstance under this regulatory program. Movement 
of cattle interstate without the necessary certificates undermines the efforts of USDA to detect 
and trace brucellosis back to the herd of origin. Requested sanction amount was appropriate, 
because respondent's violations were not the result of one isolated incident. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of civil penalties for 
violations of the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120), 
and the regulations promulgated thereunder (9 C.F.R. § 78.1 et seq.). This 
proceeding was instituted by a Complaint filed on November 5, 1992, by the 
Acting Administrator, Animal and Plant Health Inspection Service ("APHIS"), 
United States Department of Agriculture ("USDA"). Respondent Zane 
Shackelford’ filed an Answer on December 1, 1992, denying the material 
allegations. Respondent Mike Gentry entered into a consent agreement and 
a Consent Decision was entered in accordance with that agreement on May 
12, 1994. This Decision and Order, therefore, does not apply to Mike Gentry. 

The Complaint, as amended at the hearing (Tr. 86-87), alleges that on or 
about September 19, 1989, Respondent Zane Shackelford moved at least one 
bull from Fayette, Alabama, to Pontotoc, Mississippi, in violation of § 
78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii)), because the bull 


'The caption of this proceeding is amended to correct the spelling of Respondent’s last name. 
The correct spelling is Shackelford, not Shackleford. 
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was not accompanied by a certificate, as required. It also alleges that on or 
about September 19, 1989, Respondent Shackelford moved at least one cow 
from Pontotoc, Mississippi, to Palestine, Texas, in violation of § 78.9(c)(1)(vi) 
of the regulations (9 C.F.R. § 78.9(c)(1)(vi)), because the cow was not 
accompanied by a certificate or "S" brand permit, as required. 

I presided over a hearing on May 18, 1994, in Columbus, Mississippi. 
Lance T. Mason appeared on behalf of Complainant and Zane Shackelford 
appeared pro se. 


Findings of Fact 


1. Respondent Zane Shackelford is an individual whose mailing address is 
Route 2, Box 445, Millport, Alabama 35576. 

2. On or about September 19, 1989, Respondent moved at least one bull 
from Fayette, Alabama, to Pontotoc, Mississippi, to Palestine, Texas, without 
a certificate. 

3. On or about September 19, 1989, Respondent moved at least one cow 
from Pontotoc, Mississippi, to Palestine, Texas, without a certificate or "S" 
brand permit. 


Conclusion of Law 


Respondent Zane Shackelford, on or about September 19, 1989, moved at 
least one bull from Fayette, Alabama, to Pontotoc, Mississippi, and Palestine, 
Texas, and moved at least one cow from Pontotoc, Mississippi, to Palestine, 
Texas, without health certificates, in violation of the regulations. 


Discussion 


Brucellosis is a highly contagious bacterial disease of cattle, bison and 
humans which primarily causes breeding problems, such as abortions in 
affected cattle. (Tr. 97-99). Thus, brucellosis can have a significant effect on 
the livestock industry. (Tr. 99-100). USDA has a cooperative program with 
the states for the control and eradication of brucellosis. This program relies 
very heavily on identification and detection of the disease at markets and at 
slaughter. (Tr. 100-102, 106-107). Based on information required to be on 
Certificates of Veterinary Inspection, commonly referred to as health 
certificates, USDA is able to trace outbreaks of brucellosis back to their herd 
of origin. (Tr. 109-111). That herd of origin is then put under quarantine and 
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a plan developed to eliminate the disease from that herd. This plan include Back 
restricting the movement of animals from that herd until the herd is declare 
free of brucellosis. (Tr. 106-109). USDA will also attempt to determine th 
source of infection for that herd, as well as trace any other animal that ha 
previously left that herd and may have spread brucellosis to other location 
and animals. (Tr. 106-109). As a part of the brucellosis control ani 
eradication program, USDA has promulgated regulations in Part 78, Title § 
Code of Federal Regulations, that impose requirements for interstat 
movement of cattle. The regulations require that certificates accompa Rest 
certain interstate movements of cattle. (9 C.F.R. §§ 78.9(b)(3)(ii) Miss 
78.9(c)(1)(vi)(A)). Health certificates play an important role in th the | 
Department’s cooperative brucellosis control and eradication program at th __ teste 
market surveillance level. (Tr. 110-111). "Brucellosis testing of certain cattk (CX 
particularly those moving from one state to another, is a cornerstone of thi 

Department’s concerted effort to detect and eliminate this disease. Tk Bacl 
specific requirements set forth in Part 78, Title 9, Code of Feder 


oS 


SAPP 


Regulations, must be followed and adhered to by all segments of the catth 1. 6 
industry if the United States is to successfully eradicate brucellosis." Steve 2. L 
Thompson and Darrell Moore, 50 Agric. Dec. 392, 404 (1991). id 

Federal regulations (9 C.F.R. § 78.9(b)(3)(ii)) require that certain tes! 3. 6 
eligible bulls which originate in a Class A State and are from a herd ni 4. 6 
known to be affected with brucellosis may be moved interstate from Class4 5. 6 
States when accompanied by a certificate. Alabama is a Class A Stat 6. 6 
Similarly, Federal regulations (9 C.F.R. § 78.9(c)(1)(vi)(A)) require thi 7.) 
certain test-eligible cattle which originate in a Class B State may be movel ic 
interstate when accompanied by a certificate or "S" brand permit. Mississipp Vv 
is a Class B State. 8. 6 

Respondent admitted under oath that he moved four or five bulls from 9. 6 


Fayette, Alabama, and unloaded the bulls at his house in Millport, Alabam —_10. 
The bulls in question are identified on a brucellosis test record issuedif 11. 
Fayette, Alabama (CX-2), which corresponds to the bulls tested in Palestine 12. 
Texas, and contained on a brucellosis test record. (CX-2). The bulls ar 13. 
designated and numbered as follows: 14. 
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clud) Back Tag Number Ear Tag Number Tube Number Page 


clare; 

ne th §=©.1. 64 FD0758 64BCZ2404 61 1 
at ha =: 2. 64 FD 0739 64BCZ2410 84 3 
ation 3. 64FD0778 64BCZ2411 85 Z 
1 av 4. 64FD0874 64BCZ2414 88 Z 
itlei 5, 64FD0840 64BCZ2415 89 2 
Tstati 


npan’ Respondent admitted that he subsequently moved the bulls to Pontotoc, 
3)(ii) | Mississippi, where he picked up nine cows and then moved both the cows and 
1 th the bulls to Palestine, Texas. (Tr. 120-121). The cattle in question were 
at th tested in Palestine, Texas, and are identified on a brucellosis test record 
cattk = (CX-4) as follows: 


of the 

Th Back Tag Number Ear Tag Number Tube Number Page 
dere: 
cattk 1. 64FD0874 64BCZ2414 16 2 
steve. 2. Lost 

identification 

tet 3. 64FD0739 64BCZ2410 18 2 
dni 4.64FD0758 64BCZ2404 19 2 
ass# =: 5. 64 FD0778 20 2 
Stat’ «= 6. 64K B0023 64BAD3598 1 4 

the 7.No 
10vel identification 
sSipp visible--condemned 2 4 

8. 64DB8034 64BCT0926 3 4 
fron 9. 64XB0446 4 4 
ami 10. 64XB0874 5 4 
edit 11. 64XB0457 64AMK7944 6 4 
stin, 12. 64XB0439 64BDA1763 7 4 
sat 13. 64HA6650 64BCD5525 41 1 
14. 64XB0697 64BDA1776 20 3 


(Tr. 33-42). 


Mr. Shackelford also admitted under oath that neither the movement of 
bulls from Millport, Alabama, to Pontotoc, Mississippi, and Palestine, Texas, 
nor the movement of cows from Pontotoc, Mississippi, to Palestine, Texas, 
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were accompanied by health certificates. (Tr. 123). Mr. Stephen Fuller, a) 
USDA investigator, confirmed this. (Tr. 13, 16). 
When Respondent was asked whether he had any defense he responded: | 


"No, sir, I just didn’t know no better..." (Tr. at 124). Assuming that 
Mr. Shackelford did not know that these movements of bulls and cows were | 
required by regulation to be accompanied by health certificates, which seems | 
unlikely since he had extensive experience in moving cattle and some prior | 
violations (Tr. 131-132), ignorance of the law is not a mitigating circumstance | 
under this regulatory program. In re Richard Duran Lopez, 44 Agric. Dec. | 


2201, 2209 (1985). 


Mr. Shackelford also appeared to argue that the nine cows were all "Ocular 


Carcinoma" or cancer-eye cows and as such, were covered under the VS Form 


1-27. (Tr. 71-72). However, Mr. Fuller testified with the support of the : 


Brucellosis Test Record, VS Forms 4-54, (CX-4), that the veterinarian who 
examined the cows only identified two animals as cancer-eye. (Tr. 82-86). 


The animal with back tag number 64XB0023 (tube 28 in CX-10) and the | 
metal ear tag number 64BAD3598 was diagnosed by the veterinarian on duty | 
as "Ocular Carcinoma." Similarly, the animal with back tag number 64XB0457 | 
and the metal ear tag number 64AMK7944 (Tube 177) was also identified as | 


"Ocular Carcinoma." (Tr. 83). Mr. Fuller also stated that these two animals 
were identified on the VS Form 1-27 permit (CX-9) which would allow the 
two animals to move directly from the market in Alabama to Calhoun 
Packing, also known as V. C. Packing Company, in Palestine, Texas. (Tr. 83- 


86). Therefore, as Mr. Fuller testified, the other seven animals would be | 
required by the regulations to be accompanied by a health certificate. (Tr. | 


86). 


Therefore, Respondent, on or about September 19, 1989, moved at least 
one bull from Fayette, Alabama, to Pontotoc, Mississippi, and moved at least | 


one cow from Pontotoc, Mississippi to Palestine, Texas without health 


certificates, in violation of section 78.9(b)(3)(ii) of the regulations. (9 C.F.R. | 


§ 78.9(b)(3)(ii)). 


The brucellosis eradication program is important to the national welfare 


and to date has cost the people of the United States in excess of $1 billion | 


dollars. In re Grady, 45 Agric. Dec. 66, 109 (1986). Respondent’s actions in 


moving cattle interstate without the necessary certificates undermine the | 
efforts of USDA to detect the existence of brucellosis and to trace back to the | 
herd of origin cattle which are found to be affected with, or exposed to | 
brucellosis. Such failures to act responsibly impede the efforts of USDA to | 


eliminate or prevent the further spread of the disease in the United States. 
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ler, a’ It is through non-compliance that livestock diseases like brucellosis may be 

_ spread and cause economic losses to our nation and to individual livestock 
nded: | owners. Steven Thompson and Darrell Moore, 50 Agric. Dec. 392, 405 (1991). 
y that) It is a well established policy that "the sanction in each case will be 
were | determined by examining the nature of the violations in relation to the 
seems | remedial purposes of the regulatory statute involved, along with all relevant 
prior circumstances, always giving appropriate weight to the recommendations of 
tance | the administrative officials charged with the responsibility for achieving the 
Dec | congressional purpose." S.S. Farms Linn County, Inc., 50 Agric. Dec. 476 

" (1991). In discussing the evidence presented at the hearing and determining 
Yular § whether the $2,000 penalty requested by Complainant was appropriate, 
Form | Dr. Hester emphasized that Respondent had previous violations, the cost to 
of a livestock producers, and the risks associated with brucellosis. (Tr. 113-115). 
1 who | Dr. Hester testified that, considering the: circumstances in this case, the 
2-86). | requested amount was appropriate. He argued that this was not one isolated 
d the : incident, but that Respondent moved bulls through three states without health 
duty certificates and also moved several cows without the required health 
30457 | certificates through two states. I conclude that the civil penalties of $1,000 per 


ene 


ied as | violation requested in this proceeding are consistent with civil penalties 
imals | requested and assessed in similar circumstances. See In re Billy Rowan, 50 
w the | Agric. Dec. 369 (1991); Jn re Steven Thompson and Darrell Moore, 50 Agric. 
lhoun |) Dec. 392 (1991); Jn re David C. Ellison, d/b/a Palmetto Livestock Market, 50 


» Agric. Dec. 408 (1991); In re Eddie Benton, 50 Agric. Dec. 428 (1991); and 
In re Terry Horton and Johnny Horton, 50 Agric. Dec. 430 (1991). 


Order 


ealth | Respondent shall send a certified check or money order payable to "Treasurer 
'.F.R. | of the United States" which shall be forwarded to: 

>lfare United States Department of Agriculture 

illion APHIS Field Servicing Office 

ms in Accounting Section 

> the F Butler Square West, Sth Floor 

oO the 100 North Sixth Street 

>d to Minneapolis, Minnesota 55403 


least 
least Respondent Zane Shackelford is assessed a civil penalty of $2,000. 


A to 
tates. | within 30 days from the effective date of this Order. This Order shall be final 
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and effective 35 days after the date of service of this Order on Respondent 
unless there is an appeal to the Judicial Officer pursuant to section 1.145 of 
the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 30, 1994.-Editor] 


In re: MYLES C. CULBERTSON, JEFF WEBER, EUGENE J. MILLER, 
M.S. "BUDDY" MAJOR, JR., and STUART MAJOR. 

A.Q. Docket No. 91-2. 

Decision and Order as to Myles C. Culbertson, M.S. "Buddy" Major, Jr., and 
Stuart Major filed September 21, 1994. 


Civil penalties — Interstate movement of cattle without the required certificate — Interstate 
movement of cattle without brucellosis test — Ignorance of law not mitigating — Sanction policy 
— "Moved" — Agency interpretation of regulation — Preponderance of the evidence — 
Admission by failure to appear at hearing. 


The Judicial Officer reversed the Decision by Judge Kane (ALJ) dismissing the Complaint 
against Respondent Culbertson, which alleged that Respondent Culbertson and other 
Respondents moved cattle interstate on two occasions which were not accompanied by the 
required certificate, and, also, on one of the occasions they were not found negative to an official 
brucellosis test within 30 days prior to movement. The Judicial Officer held that Respondent 
Culbertson "moved" the cattle. and assessed a civil penalty against Culbertson of $1,500. The 
Judicial Officer affirmed the ALJ’s Decision assessing a $1,500 civil penalty against Stuart Major 
and $2,000 against M.S. "Buddy" Major, Jr., for their part in the violations. There is much more 
than a preponderance of the evidence that each Respondent committed the respective violations 
charged in the Complaint, which is all that is required. The definition of moved includes 
"otherwise aided, induced, or caused to be moved." An agency’s interpretation of its own 
regulation is entitled to great deference, unless it is clearly erroneous or inconsistent with the 
language it interprets. Cases not appealed to the Judicial Officer are not controlling or 
persuasive. A person who relies on others, including accredited veterinarians, to comply with 
the regulatory requirements does so at his or her peril. The failure of the Respondents Major 
to appear at the hearing constitutes an admission of the facts presented at the hearing and of 
the material allegations of fact contained in the Complaint. The excuses offered by Respondents 
Major for not appearing at the hearing are insufficient, and, moreover, they did not contact the 
ALJ, the Hearing Clerk, or Complainant to request a continuance. Ignorance of the law is not 
a mitigating circumstance in determining the civil penalty for violations of the Brucellosis 
Eradication Program. Department’s sanction policy explained. 


Sheila Hogan Novak, for Complainant. 

M. Karen Kilgore, Santa Fe, NM, Kevin Sweazea, Los Lunas, NM, for Respondents. 
Initial decision issued by Paul Kane, Administrative Law Judge. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, and 
122), for violations of the Act and the regulations promulgated thereunder (9 
CF.R. § 78.1 et seq.), governing the interstate movement of cattle. An Initial 
Decision and Order was filed April 12, 1994, by Administrative Law Judge 
Paul Kane (ALJ) dismissing the amended (at the hearing) Complaint against 
Myles C. Culbertson, which alleged (Count II) that on March 7, 1987, 
Respondents Culbertson and Stuart Major moved at least 15 cattle, 2 years of 
age or older, interstate, from a ranch near Magdalena, New Mexico, to a non- 
quarantined feedlot in Hitchcock, South Dakota, in violation of 9 C.F.R. § 
78.9(b)(3)(ii) because they were not accompanied by the required certificate; 
and, which alleged (Counts VIII and IX) that on April 13, 1987, Respondents 
moved at least 20 cattle, 2 years of age or older, interstate, from a ranch near 
Los Lunas, New Mexico, to a pasture in Gordon, Nebraska, in violation of the 
regulations (9 C.F.R. § 78.9(b)(3)(ii)) in that the cattle were not accompanied 
interstate by a certificate, and were not found negative to an official 
brucellosis test within 30 days prior to such interstate movement, as required. 
The ALJ held that Complainant failed to prove that Respondent Culbertson 
"moved" the cattle, within the meaning of the regulations (9 C.F.R. § 78.1). 
However, the ALJ decided that Respondent Stuart Major had committed the 
violations in Counts II, VIII, and IX, and assessed a civil penalty of $1,500, 
and M.S. "Buddy" Major, Jr., was liable for the violations in Counts VIII and 
IX, and was assessed a civil penalty of $2,000. 

On May 13, 1994, Complainant appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35), in which appeal, 
Complainant requested oral argument. On June 17, 1994, Respondents Buddy 
Major and Stuart Major filed an appeal in which they requested, inter alia, 
oral argument and a new evidentiary hearing. On June 24, 1994, Respondent 
Myles C. Culbertson filed a "Response in Opposition to Complainant’s 
Petition of Appeal as to Myles C. Culbertson." On July 14, 1994, Complainant 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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filed a reply to the petition of the Respondents Major. The case was referred 
to the Judicial Officer for decision on July 15, 1994. The requests for oral 


VaR 


argument and a new evidentiary hearing are both denied: (1) inasmuch as the | 


case has been thoroughly briefed, with a complete hearing transcript, and the 


issues are not complex, nothing would appear to be gained by granting oral | 


argument now; and (2) the Respondents Major failed to appear at the hearing | 


een 


without good cause, which by operation of the Rules of Practice (7 C.F.R. § | 
1.141(e)), means that the Respondents Major are deemed to have waived the | 


right to an oral hearing and to have admitted the facts in the Complaint and | 


the facts presented at the hearing. 
Based upon a careful consideration of the record, I agree with Complainant 


that Respondent Culbertson "moved," as that term is defined in the | 
regulations, the cattle from New Mexico to both South Dakota and Nebraska, 

and I am assessing a civil penalty of $1,500 against Respondent Culbertson | 
($500 per violation). However, I agree with the ALJ’s decision as to the | 


Respondents Major, and with the ALJ’s sanction, which I affirm. For | 


convenience, I am adopting portions of the Initial Decision, with deletions 


shown by dots, additions shown by brackets, and with a few trivial editorial | 


changes not specified. Additional findings, conclusions, and the Order by the 
Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated pursuant to the Administrative Procedure Act, 


Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,’ the Rules of | 


Practice governing proceedings under certain Acts, 9 C.F.R. §§ 70.1-.10 
(1993), and the Rules of Practice of the Department of Agriculture Governing 
Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130-.151 
(1993). 

This is a sanction proceeding pursued under the Department’s regulations 
issued through the authority of the Cattle Contagious Disease Act of 1903, 


RL PEATE 


and Amendments of 1928, 1954, 1965 and 1983, February 2, 1903, c. 349, 32 
Stat. 791; February 7, 1928, c. 30, 45 Stat. 59; July 22, 1954, c. 558, 68 Stat. 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1993). [Unofficial | 


codifications of statutes are cited herein.] [Brackets by the ALJ.] 
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510; January 28, 1956, c. 12, 70 Stat. 5; Pub. L. 97-461, January 12, 1983,” 
hereinafter referred to as the Act. The Administrator of the Animal and 
Plant Health Inspection Service ("APHIS") of the Department of Agriculture 
("USDA"), by Complaint filed October 19, 1990, and amended June 3, 1993, 
alleges that on two occasions, on or about March 7, 1987, and April 13, 1987, 
respondents Stuart Major, Jeff Weber, and Myles C. Culbertson carried out 
the interstate movement of cattle in violation of the Act and the regulations 
promulgated thereunder, 9 C.F.R. §§ 78.1-.41, hereinafter referred to as the 
regulations, which pertain to the Department’s Brucellosis Eradication 
Program. The allegations respecting the events on or about April 13, 1987, 
also assert the culpability of respondents Eugene J. Miller and M.S. "Buddy" 
Major, Jr. The Administrator seeks the imposition of civil penalties. 
Respondents Myles C. Culbertson, Jeff Weber and Eugene J. Miller deny the 
essential allegations of the complaint. Complaint counsel filed a motion for 
adoption of default decisions against respondents M.S. "Buddy" Major, Jr., and 
Stuart Major on October 17, 1991, based upon their failure to file answers 
within the time allowed by the Rules of Practice. The Messrs. Major timely 
filed meritorious objections to complaint counsel’s motions which were denied 
on October 27, 1992. A consent decision was entered as to Jeff Weber on 
May 24, 1993, and a consent decision was entered as to Eugene J. Miller on 
June 3, 1993. Messrs. Weber and Miller are thus not parties involved in this 
Initial Decision. 

A public hearing was held on June 3, and June 4, 1993, in Santa Fe, New 
Mexico. Respondents M.S. "Buddy" Major, Jr., and Stuart Major were 
notified of the hearing, but were not in attendance. In accordance with 
section 1.141(e) of the Rules of Practice, 7 C.F.R. § 1.141(e) (1993), their 
failure to appear at the hearing, without good cause, constitutes admissions of 
all facts presented against them at the hearing and all material allegations of 


721 U.S.C.A. §§ 111, 120, 122 (West 1972 & Supp. 1993). 


%At the hearing complaint counsel moved to dismiss Counts III, IV, V, VI, and VII relating 
to the interstate movement of brucellosis reactor and brucellosis exposed cattle, inasmuch as the 
cattle had been reclassified as stabilized suspects at the time of interstate movement and were 
neither exposed nor reactors. Counsel also moved to dismiss Count X, which alleged a violation 
by Eugene J. Miller, who had entered into a consent decision. Additionally, counsel moved to 
alter Count XI to request that civil penalties of $1,500 be assessed against Stuart Major, $1,500 
against Myles C. Culbertson and $400 against M.S. "Buddy" Major, Jr. Counsel thereafter 
proceeded as if these motions were granted. [The ALJ apparently proceeded as if he had 
granted the motions, as well.] 
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fact contained in the complaint. Those allegations are, therefore, set forth | 


below in the Findings of Fact and form a basis for the conclusion that 
respondents M.S. "Buddy" Major, Jr.,* and Stuart Major violated the Act and 
the regulations as alleged and for the assessment of civil penalties. 

Proposed findings, briefs and reply briefs were subsequently filed by 
complaint counsel and by counsel to Mr. Culbertson. To the extent indicated, 
counsels’ proposals are adopted herein. All other proposed findings, 
conclusions or arguments are rejected as irrelevant or lacking legal or 
evidentiary bases. As used herein, "Tr." refers to the transcript of the public 
hearing. "CX" refers to the numbered exhibits offered by complaint counsel. 
Counsel to respondent offered and there was received without objection 
documents marked as RX "A" and CX 16. The interests of the Department 
are represented by Jaru Ruley, Esq., Washington, D.C. Respondent is 
represented by M. Karen Kilgore, Esq., Santa Fe, New Mexico. 

Upon consideration of all matters of record, the following Findings of Fact 
and Conclusions of Law are reached. As a result thereof, there is entered an 
order assessing civil penalties against Stuart Major and M.S. "Buddy" Major, 
Jr., . . . [and]! Myles C. Culbertson. 


Statutes 


The Cattle Contagious Disease Act of 1903 was amended in 1983 to provide 
for the imposition of civil penalties upon violations of the statute, or 
regulations of the Secretary issued pursuant to the Act. 

21 U.S.C.A. § 122 provides in relevant part that: 


Any person, company, or corporation knowingly violating the 
provisions of this Act or the orders or regulations made in pursuance 
thereof shall be guilty of a misdemeanor. ... Any person, company, or 
corporation violating such provisions, orders, or regulations may be 
assessed a civil penalty by the Secretary of Agriculture of not more than 
one thousand dollars. (emphasis added) 


*A letter filed October 26, 1993, purportedly from M.S. "Buddy" Major is in this public 
record. It is not an exhibit, nor was it considered in the preparation of this Initial Decision. 


[ 


“The ALJ stated, "The complaint is dismissed as to Myles C. Culbertson."] 
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Regulations 


The Department has not identified by the rulemaking proceedings”! 
required by the Administrative Procedure Act, 5 U.S.C.A. §§ 551, 553 (West 
1977 & Supp. 1993), those regulations that it would enforce by the imposition 
of civil penalties. However, the regulations which pertain to the events under 
consideration in this proceeding, 9 C.F.R. §§ 78.1 (1987) and 78.9(b)(3)(ii) 
(1987), were issued upon completion by the Secretary of certain rulemaking 
activities and upon the Secretary’s policy to adhere to the Administrative 
Procedure Act.’ The specific rulemaking proceeding which presented 9 
C.F.R. §§ 78.1 (1987) and 78.9(b)(3)(ii) (1987) to the public, commenced in 
1985,° and was completed in 1986.’ Amendments to 9 C.F.R. §§ 78.1° and 
78.9° have no bearing on this case, as such were promulgated subsequent to 
the dates violations were alleged to have occurred, March 7, 1987 (Count I1), 
and April 13, 1987 (Counts VIII and IX). 


[ “I find the ALJ’s upcoming catalogue of Federal Register citations 
unnecessary. I nonetheless leave them intact, with the proviso that I do not 
vouchsafe accuracy. Furthermore, I disagree with the ALJ’s view, expressed 
at length in other cases, that the Department is required to engage in notice 
and comment rulemaking after statutes are amended to provide for 
administrative civil penalties. See, e.g., In re Harris, 50 Agric. Dec. 683 (1991) 
(Ruling on Certified Questions).] 


536 Fed. Reg. 13804 (July 24, 1971). 
°50 Fed. Reg. 37201-37229 (September 12, 1985). 
751 Fed. Reg. 32574-32600 (September 12, 1986). 


*52 Fed. Reg. 33798 (September 8, 1987); 53 Fed. Reg. 16246 (May 6, 1988); 53 Fed. Reg. 
32602 (August 26, 1988); 53 Fed. Reg. 34037 (September 2, 1988); 53 Fed. Reg. 40386 
(October 4, 1988); 53 Fed. Reg. 40406 (October 17, 1988); 55 Fed. Reg. 28599 (July 12, 1990); 
56 Fed. Reg. 55803 (October 30, 1991); 56 Fed. Reg. 58637-58639 (November 21, 1991). The 
amendments expressed at 53 Fed. Reg. 40406 (October 17, 1988) modified the prior definitions 
under consideration at 9 C.F.R. § 78.1. 


°54 Fed. Reg. 1925 (January 18, 1989); 56 Fed. Reg. 54533, 54534 (October 21, 1991); 56 Fed. 
Reg. 58638, 58639 (November 21, 1991). The amendments expressed at 56 Fed. Reg. 54533, 
54534 (October 21, 1991) modified the prior regulations under consideration at 9 C.F.R. § 78.9. 
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The definitions associated with the 1987 regulations, 9 C.F.R. § 78.1 (1987), 


provide, in relevant part, that: 


As used in this part, the following terms shall have the meanings set 
forth in this section: 


Brucellosis. The contagious, infectious, and communicable disease 
caused by bacteria of the genus Brucella. It is also known as Bangs 
disease, undulant fever, and contagious abortion. 


Certificate. An official document issued by a Veterinary Services 
representative, State representative, or accredited veterinarian at the 
point of origin of a movement of animals. It must show the official 
eartag number, . . . or similar individual identification of each animal to 
be moved; the number of animals covered by the document; the purpose 
for which the animals are to be moved; the points of origin and 
destination; the consignor; and the consignee. . . . 


Certified brucellosis-free herd. A herd of cattle or bison which has 
qualified for and whose owner has been issued a certified brucellosis-free 
herd certificate signed by the appropriate State animal health official and 
the Veterinarian in Charge. 


(a) Certification. Either of the following two methods may be used 
to qualify a herd: 


(1) In the case of dairy cattle, .... 


(2) By conducting at least two consecutive negative herd blood tests 
not less than 10 months nor more than 14 months apart. 


(b) Maintaining certification. Certified brucellosis-free herd status 
will remain in effect for 1 year beginning with the date of issuance of the 
certified brucellosis-free herd certificate. A negative herd blood test 
must be conducted within 10 to 12 months of the last certification date 
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for continuous status. Lapsed certification may be reinstated... . 


Moved. Shipped, transported, delivered, or received for movement, or 
otherwise aided, induced or caused to be moved. 


Official adult vaccinate. (a) (1) Female cattle or female bison older 
than the specified ages defined for official calfhood vaccinate and 
vaccinated by a Veterinary Services representative, State representative, 
or accredited veterinarian with a reduced dose approved brucella 
vaccine, ...; and 


(b) (1) Permanently identified by a "V" hot brand ...; and 
(2) Identified with an official eartag or individual animal registered breed 
association registration brand or individual animal registered breed 
association tattoo. 


Test-eligible cattle and bison. For purposes of interstate movement, 
test-eligible cattle and bison are: 


(a) Cattle and bison which are not official vaccinates and which have 
lost their first pair of temporary incisors (18 months of age or over), 


except steers and spayed heifers; 


(b) Official calfhood vaccinates 18 months of age or over which are 
parturient or postparturient; 


(c) Official calfhood vaccinates of beef breeds or bison with the first 
pair of permanent incisors fully erupted (2 years of age or over); and 


(d) Official calfhood vaccinates of dairy breeds .... 


The regulation alleged to have been violated, 9 C.F.R. § 78.9(b) (1987), 
provides, in relevant part, that: 


ANIMAL QUARANTINE ACT AND RELATED LAWS 


(b) Class A States/areas. Test-eligible cattle which originate in Class 
A States or areas, are not brucellosis exposed, and are from a herd not 


known to be affected may be moved interstate from Class A States or 


areas only as specified below: 


(3) Movement other than in accordance with paragraphs (b)(1) and (2) 


of this section. Such cattle may be moved interstate other than in | 


accordance with paragraphs (b)(1) and (2) of this section only if: 


(ii) Such cattle are negative to an official test within 30 days prior to [ 


such interstate movement and are accompanied interstate by a certificate 


which states, in addition to the items specified in § 78.1, the test dates 


and results of the official tests; .... 


Findings of Fact 


1. Respondent Myles C. Culbertson is an individual whose business mailing 
address is 505 South Main, Suite 145, Las Cruces, New Mexico 88001. (Try 


225) 


2. Respondent M.S. "Buddy" Major, Jr., is an individual whose mailing 


address is Box 1299, Los Lunas, New Mexico 87031. 


3. Respondent Stuart Major is an individual whose mailing address is 07 


Louis Street, Belen, New Mexico 87002. 


4. Brucellosis is a contagious bacterial disease of cattle. Brucellosis cay 


cause abortions, drop in milk production, and decreased weaning weight it 
calves. Brucellosis poses a substantial economic threat to the cattle industry. 
(Tr. 13-17) 

5. The United States Department of Agriculture, through the Animal ani 
Plant Health Inspection Service, pursues a Brucellosis Eradication Program 
It relies heavily upon individual identification of cattle and blood testing a 
livestock markets to identify and eliminate vectors. Permits and certificate 
reflecting test results, which must accompany cattle when they are movei 


interstate, are crucial to the success of the program. (Tr. 17-22, 2)f 


Identification of cattle is accomplished by eartags or backtags bearing uniqu 


numbers, which can be used to trace an animal to its herd of origin. (Tr. 199 
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20) 

6. An integral component of the Brucellosis Eradication Program is the 
classification of states, or areas based primarily on the rate of herd infection. 
"Free States" are those having no infection. Class "A" states have the lowest 
infection rate. Class "B" states have a higher infection rate. In 1987, those 
states with the highest rate of infection were classified as Class "C." 
Requirements for the movement of cattle vary according to the classification 
of the state of origin, pursuant to 9 C.F.R. § 78.9. At all times relevant to this 
proceeding, the State of New Mexico was a Class A State as designated by the 
regulations, 9 C.F.R. § 78.41 (1987). (Tr. 26-27) 

7. In early 1987, Mr. Culbertson and Philip Statler, his partner, learned that 
M.S. "Buddy" Major, Jr., had a large herd of cattle, 600 head, to sell. 
Mr. M.S. Major is the executor of an estate which owns six ranches, identified 
by various names. One is known as the Pie Ranch; another is known as the 
Field Ranch. (CX 12) Messrs. Culbertson and Statler entered into an 
arrangement with Mr. M.S. Major, known as "tying up" the cattle at a certain 
price, whereby they gave Mr. M.S. Major a deposit to ensure that they would 
receive a commission when the cattle were sold, and Mr. M.S. Major would 
keep the payment if he did not receive his preferred price for the cattle. (CX 
1, 12; Tr. 227, 255-256, 262) Mr. Culbertson and Mr. Statler had an 
understanding with Mr. M.S. Major that Mr. M.S. Major would supply valid 
health certificates for the cattle. (CX 1, 12) Thereafter, Mr. Culbertson 
solicited a number of potential buyers for the sale of Mr. M.S. Major’s herd. 
(Tr. 227) 

8. In late February, 1987, Mr. Culbertson was contacted by Jeff Weber, a 
South Dakota broker, who was looking for cattle to buy. Mr. Weber was 
acting on behalf of a buyer, Eugene J. Miller. (CX 1; Tr. 227-228) 

9. Mr. Weber traveled to New Mexico from South Dakota to inspect 
Mr. M.S. Major’s herd. (CX 1) Mr. Culbertson displayed the cattle to 
Mr. Weber, negotiated a price, and obtained agreement for delivery from 
Mr. M.S. Major. (CX 10, 11; Tr. 228-229, 260) Mr. Culbertson’s role in the 
transaction was that of a broker. Mr. Culbertson received a commission for 
bringing the buyer and seller together. (Tr. 229, 262-263) 

10. On February 25, 1987, Mr. Dave Stromei drew blood from 302 cows at 
the Pie Ranch. On February 26, 1987, Mr. Stromei identified to Stuart Major, 
a son of Mr. M.S. Major, by eartag number the three animals of this group 
which laboratory tests revealed to be suspected vectors of brucellosis. On 
March 3, 1987, Mr. Stromei drew blood from 289 cows and 55 bulls. CX 9 
reveals that these animals were also located on the Pie Ranch. On March 4, 
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1987, Mr. Stromei identified to Mr. Stuart Major by eartag number the 1| 
animals which laboratory tests revealed to be reactors or suspected vectors o/ 
brucellosis. Mr. Stromei advised Mr. Stuart Major that these 14 animak 
should be separated from the herd and not transported in interstat 
commerce. Thereafter, Mr. Stromei prepared and delivered, as requested, ti 
Mr. Stuart Major, a report of the March 3, 1987, test which indicated that 27) 
cows had been bled instead of the 289 which had actually been tested. Thi 
report indicated that each of the 278 cows were negative to the procedure 
The Pie Ranch is adjacent to the Field Ranch. (CX 14) Therefore, befor 
March 5, 1987, Mr. Stuart Major knew the identity of 14 animals that coull 
not be shipped. 

11. On or about March 7, 19[87], Mr. Weber returned to New Mexico to 
receive the cattle. (CX 1) As he had done on Mr. Weber’s previous visit 
Mr. Culbertson drove Mr. Weber, who arrived in Albuquerque by airplane, 
to the Major ranch, near Magdalena, New Mexico, 90 miles from 
Albuquerque. (CX 1, 10; Tr. 235) 

12. Mr. Culbertson was present, along with Mr. Weber, Mr. Stuart Major 
and ranch employees, on March 7, 1987, when 53 bulls and 20 cows wer 
loaded for shipment at the Major’s Field Ranch to the Harvey Tschetter non 
quarantined feedlot in Hitchcock, South Dakota, based on an agency purchas 
by Mr. Weber. (CX 1, 2, 3, 4, 5; Tr. 201-202) The Field Ranch was certified 
on March 7, 198[7], to be within a brucellosis-free area by George Parker 
D.V.M. (CX 6) Mr. Culbertson [testified that he] was not involved in th 
sale of these bulls. (Tr. 233-234) 

13. After the animals had been loaded on March 7, 1987, Mr. Stuart Majo 
told Mr. Culbertson and Mr. Weber that the health papers for the cattle wer 
at a veterinary clinic in Los Lunas, New Mexico. Mr. Culbertson did nv 
know where this clinic was located and he needed directions to reach it. (Q1 
1; Tr. 234) Mr. Culbertson and Mr. Weber drove to the clinic @ 
Dr. George Parker, an accredited veterinarian, in Los Lunas, New Mexico. 
where an envelope was picked up containing papers, which were delivered \ 
the truckers transporting these 73 animals. (CX 1, 2; Tr. 129, 234, 23 
Mr. Culbertson [testified that he] did not examine the contents of th 
envelope[, because] [t]he papers, which Mr. Culbertson believed to relate t 
health matters, did not reach any of his responsibilities pursuant to his ageng 
(Tr. 236) The health certificate for these animals is in the record at CX5 

14. The health certificate which accompanied the cattle shipped from th 
Major ranch to the Tschetter feedlot in Hitchcock, South Dakota, on March’ 
1987, listed 53 bulls and 20 cows in the shipment. (CX 5) This heali 





MYLES C. CULBERTSON, et al. 1041 
53 Agric. Dec. 1030 


certificate, CX 5, was signed by Albert McAdams on behalf of Robert Pyles, 
New Mexico State Veterinarian, and attested that these animals were free 
from disease. It identifies these animals only by the brands marked on each 
animal. ... [T]his certificate is deficient because it failed to identify each 
animal by eartag number. The record does not disclose that the cows were 
subjected to serum examinations as were the bulls shipped from the Field 
Ranch. (CX 6; Tr. 67) The cows received at the Tschetter feedlot on or 
about March 8, 1987, were re-shipped from the feedlot within a few days. 
(CX 3, 4) These cows were then the property of Mr. Miller. (CX 1, 3, 4; Tr. 
3-82) A comparison of eartag numbers on a September 16, 1987, brucellosis 
test record for Mr. Miller’s cattle in Isabel, South Dakota, shows that 15 cows, 
2 years of age or older, had been tested in Mr. Major’s herd in New Mexico 
on March 3, 1987. (CX 8, 9; Tr. 75-82) 

15. On or about March 9, 1987, Mr. Culbertson again drove Mr. Weber to 
the Major ranch where the remaining cattle were being loaded for shipment. 
(CX 1) The process was interrupted and the shipment canceled when it was 
determined that Mr. Weber could not obtain an entry permit from the State 
of South Dakota, because brucellosis test results for the cattle revealed 14 
suspect[] cows. (CX 1, 10, 15; Tr. 239-240) 

16. On or about April 8, 1987, Mr. Culbertson learned that Dr. Ronald L. 
Pemberton, USDA station epidemiologist, in Albuquerque, had reclassified 
the suspect cows as stabilized suspects. (CX 1; Tr. 126-127, 241) Because the 
suspect cows’ positive test results were caused by adult vaccination, the 
remainder of the herd could be moved interstate. (Tr. 30, 37-38, 126) 
Mr. Culbertson [testified that he] was not involved in obtaining any retesting 
or in attempting to get entry permits for the shipment of cattle into South 
Dakota or Nebraska. (Tr. 240-241) On or about April 10, 1987, 
Mr. Culbertson picked up Mr. Weber and Mr. Miller at the Albuquerque 
airport and drove them to the Major ranch so that Mr. Miller could personally 
inspect the cattle. (CX 1, 10; Tr. 260) 

17. On or about April 12, 1987, Mr. Culbertson again drove Mr. Miller to 
the Major ranch. (CX 1) En route, Mr. Culbertson picked up Dr. Gregory 
Griggs, an accredited veterinarian. (CX 1; Tr. 129, 247) At the ranch, after 
speaking by phone with Dr. Stephen R. England, New Mexico State 
Veterinarian, Dr. Griggs issued a health certificate pertaining to some of the 
cattle purchased by Mr. Miller which were to be shipped interstate to 
Nebraska. (CX 1, 10, 11, 17, 24; RX "A," p. 7; Tr. 47, 142, 155, 169-172, 175, 
245) 

18. On or about April 12, April 13, and April 14, 1987, approximately 557 
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head of cattle, which had been purchased from Mr. M.S. Major by Mr. Miller, 
were shipped from the Major ranch in New Mexico to Nebraska. (CX 9, 10, 
11, 13, 16, 17, 20, 21, 22, 23; Tr. 106-116, 177, 184) Dr. Griggs issued the 
health certificates that permitted the shipment of this herd from the Major 
ranch to Gordon, Nebraska. However, Dr. Griggs did not identify the cows 
individually by eartag number, even though he did identify some of these 
animals by the eartag numbers stated on the brucellosis test record of 
February 25, 1987. (CX 13, 24) 

19. At least 20 of the cows, 2 years of age or older, that were shipped from 
the Major ranch to Gordon, Nebraska, on or about April 13, 1987, were not 
tested for brucellosis within the 30 days prior to their interstate movement. 
(CX 11, 13, 17, 24; Tr. 150, 153, 157-158, 171-172, 175) A May 18, 1987, State 
of Nebraska brucellosis test record (CX 22; Tr. 104, 105) for Mr. Miller’s 
cattle in Isabel, South Dakota, showed that at least several cows, 2 years of 
age or older, were reactors or suspects, ((85 VBF 6091 - CX 22, p. 16, 1. 8); 
(85 VBG 0353 - CX 22, p. 17, |. 16); (85 VBG 6567 - CX 22, p. 2, 1. 2); and 
(85 VBG 0713 -CX 22, p. 2, |. 3)), as they had been in Mr. Major’s herd in 
New Mexico upon the March 4, 1987, test ((85 VBF 6091 - CX 9, p. 8, 1. 1[7]); 
(85 VBG 0353 - CX 9, p. 7, I. 14); (85 VBG 6567 - CX 9, p. 8, 1. 13); and (85 
VBG 0713 - CX 9, p. 3, 1. 13)).!° 

20. Mr. Culbertson [testified that he] had no authority or responsibility 
pertaining to the health certificates for the cattle and was not involved in 
arrangements for the health certificates (Tr. 229-230, 234, 236, 241-242, 251)[, 
but the 1986 amendments to the regulations make all participants in the 
transaction responsible if they "otherwise aided, induced, or caused to be 
moved" such cattle (9 C.F.R. § 78.1 (1987))]. By custom in New Mexico, the 
seller of cattle makes the provision for the brucellosis tests. (RX "A", p. 46) 
The accredited veterinarian has responsibility to write a valid health 
certificate, listing the individual identification of cows to be shipped. (Tr. 40, 
123) Mr. M.S. Major took responsibility for arranging the health certificates 
in the transaction under consideration in this proceeding. (CX 1, 12,24; Tr. 
. .. 143, 158, 164, 230-231, 235, 242) [Mr. Culbertson "aided" Mr. MS. 
"Buddy" Major in arranging the health certificates.] 

21. Mr. Culbertson made no representations to Dr. Griggs respecting the 


"On June 3, 1993, complaint counsel ceased the prosecution of Counts III through VII, 
"inasmuch as at the time of the movement the cattle had been reclassified as stabilized suspects 
and, therefore, were neither reactors nor exposed." Complainant’s proposed findings of fact, etc., 
August 24, 1993, at 2. 
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health of the cattle[, but Dr. Griggs testified that his impression was that 
Culbertson "had a part in the dealings."| (Tr. 173, 242) Nor did he join with 
Mr. Weber who urged the New Mexico veterinarians to allow the cattle to be 
moved. (RX "A" pp. 28, 40, 75; Tr. 253-254) [Mr. Culbertson testified that 
‘he was involved in the transactional end of this thing" (Tr. 256).] 
Mr. Culbertson relied upon Mr. M.S. Major and the accredited veterinarians, 
Dr. Parker and Dr. Griggs, to fulfill their obligations pursuant to the agency 
based on consideration regarding the health certificates [which, nonetheless, 
does not absolve Respondent Culbertson of his responsibility for "indirect" 
movements under the 1986 amendments to the regulations (7 C.F.R. § 78.1)]. 
(Tr. 236-237, 246-247, 251) 

22. The buyer of these cattle took responsibility for moving the animals 
away from the seller’s premises (CX 10, 11; Tr. 231-232, 244-245) and 
payments were made as soon as the animals were loaded on transports. (CX 
1) Mr. Culbertson had no involvement in arranging the movement of the 
cattle[, but, Mr. Culbertson did “aid" in the movement by facilitating the 
meetings, transporting principals, escorting veterinarians, etc.] (Tr. 231-232, 
255) He did not [physically] move, ship, transport, deliver or receive them for 
movement, ... [but, Mr. Culbertson’s activities fit squarely within the 
prohibition against indirectly aiding, inducing, or otherwise causing movement 
as set forth in the 1986 amendments to the regulations (7 C.F.R. § 78.1 
(1987))]. (Tr. 255-256) 

23. Mr. Culbertson was not involved in arranging health testing of the 
cattle [but, he aided in the testing by transporting veterinarians and papers]. 
(Tr. 234, 241) Mr. Culbertson was not aware of the 30-day limit between 
brucellosis testing and shipment of cattle[, however, ignorance of the law is 
neither an excuse nor a mitigating circumstance under the regulations and 
decided cases]. (Tr. 247-249) Mr. Culbertson relied upon the cattle owner 
and accredited veterinarians to ensure that the cattle met testing 
requirements[, and he relied upon them at his peril, since the responsibility 
under the Act may not be delegated to others, even if they prove to be 
unreliable]. (Tr. 247-250) 

24. Mr. Culbertson had no authority or control over the animals shipped 
in this transaction{, but he did indirectly cause their movement, by inducing 
and aiding the transaction for sale]. (Tr. 237, 244, 257) 

25. Mr. Culbertson did not participate in loading the animals shipped in 
this transaction[, but he was physically present at the loadings after picking up 


other principals to the deal, sometimes 90 miles away at Albuquerque airport]. 
(Tr. 239) 
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26. On or about March 7, 1987, Mr. Stuart Major [and Mr. Myles.C. 
Culbertson] moved at least 15 cattle, 2 years of age or older, interstate from 
a ranch near Magdalena, New Mexico, to a non-quarantined feedlot in 
Hitchcock, South Dakota, in violation of the regulation at 9 C.F.R. § 
78.9(b)(3)(ii), inasmuch as the only certificate accompanying the cattle did not 
provide individual identification of the animals[, as required]. 

27. On or about April 13, 1987, [Mr. Myles C. Culbertson] 
Mr. Stuart Major and Mr. M.S. Major moved at least 20 cattle, 2 years of age 
or older, interstate from a ranch near Los Lunas, New Mexico, to a pasture 
in Gordon, Nebraska, in violation of the regulation at 9 C.FR. § 
78.9(b)(3)(ii), inasmuch as the cattle were not found to be negative to an 
official brucellosis test within 30 days prior to such interstate movement and, 
further, as the only certificate accompanying the cattle did not provide 
individual identification of the animals[, as required]. 


Conclusions 


By reason of the Findings of Fact set forth above, [Myles C. Culbertson) 
Stuart Major and M.S. "Buddy" Major, Jr., violated the Act and a regulation 
promulgated thereunder, 9 C.F.R. § 78.9(b)(3)(il). . . . 


Discussion 


The evidence demonstrates that Myles C. Culbertson’s participation in the 
cattle transaction which forms the bases of the complaint was limited to his 
role as broker. Mr. Culbertson advised the trade of his client’s inventory, 
presented the cows to the potential buyers, negotiated a price, and obtained 
agreement for delivery from the seller. For bringing the buyer and seller 
together to make the business transaction, Mr. Culbertson received 4 
commission. It is a well settled maxim that "[a] broker is one who is engaged 
for others, on a commission, in negotiating contracts relative to property with 
the custody of which he has no concern." 12 C.J.S. Brokers § 2 (1980) 
(emphasis added). Village of Itasca v. Luehring, [4 Ill. 426, 429-431,] 13 
N.E.2d 312, 314-315 (Ill. 195[4]). See also, Hodgman, Inc. v. Feld, (1% 
Ill. App.3d 423, 429-431,] 447 N.E.2d 450, 454-455 (Ill. App. Ct. 1983). Oscar 
Mayer Corp. v. Mincing Trading Corp., 744 F. Supp. 79, 82 (D.N.J. 1990). 


Complaint counsel’s request to impose but half the civil penalties authorized 
by 21 U.S.C.A. § 122 upon Stuart Major is granted. However, counsel’ 
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request to diminish the civil penalties upon M.S. "Buddy" Major, Jr., is denied, 
for Mr. Major is seen as the principal responsible for violations of Counts VII 
and IX and his penalties will be the maximum allowed by the law. He had a 
substantial financial interest in negative brucellosis test results. It was at his 
residence and at his request (CX 24) that Dr. Griggs was induced to do less 
than the duties which were, and are, required by the brucellosis abatement 
efforts of veterinary health officials of the federal and state governments. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The Respondents Major argue on appeal that the evidence in this record 
does not support the violations alleged in the amended (at the hearing) 
Complaint (hereafter, "Complaint"). Respondent Culbertson argues that the 
ALJ was correct that Culbertson did not "move" cattle. The Respondents 
Major argue that the ALJ should be reversed--and, the Complaint dismissed, 


+ with prejudice--or that an evidentiary hearing be allowed them, to prove they 


committed no violations as charged in the Complaint. 

However, Complainant argues that Respondents Culbertson, Stuart Major, 
and M.S. "Buddy" Major, Jr., all committed the violations alleged in the 
Complaint. I agree with Complainant, for the reason that there is much more 


than a preponderance of the record evidence that each Respondent committed 
the respective violations, charged in the Complaint, which is all that is 
required." 


Myles C. Culbertson 


Taking the Culbertson violations first, this case presents one major issue for 
decision: Did the activities of Respondent Myles C. Culbertson, on or about 
March 7, 1987, and on or about April 13, 1987, constitute "movement" of cattle 
within the definition of "moved" in the regulations, pursuant to 9 C.F.R. § 78.1 
(1987), as used in 9 C.F.R. § 78.9(b)(3)(ii), as follows (emphasis added): 


PART 78—BRUCELLOSIS 


"See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
US. 91, 92-104 (1981); Jn re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980).. 
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re 


§ 78.1 Definitions. 19 


Moved. Shipped, transported, delivered, or received for movement, or 
otherwise aided, induced, or caused to be moved. Ap 

Moved (movement) in interstate commerce. Moved from the point of 
origin of the interstate movement to the animals’ final destination, such 
as a slaughtering establishment or a farm for breeding or raising, and 
including any temporary stops for any purpose along the way, such as at 
a stockyard or dealer premises for feed, water, rest, or sale. 


§ 78.9 Cattle from herds not known to be affected. 


(b) Class A States/areas. Test-eligible cattle which originate in Class 
A States or areas, are not brucellosis exposed, and are from a herd not 
known to be affected may be moved interstate from Class A States or 
areas only as specified below: 


(3) Movement other than in accordance with paragraphs (b)(1) and (2) 
of this section. Such cattle may be moved interstate other than in 


accordance with paragraphs (b)(1) and (2) of this section if: 5 
e 

oe . . . . . I 
(ii) Such cattle are negative to an official test within 30 days prior to exp: 
such interstate movement and are accompanied interstate by a certificate | coy 
which states, in addition to the items specified in § 78.1, the test dates becc 
and results of the official tests; ... . Fact 
aide 


These regulations incorporate the 1986 changes to the brucellosis I 
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regulations. Until 1986, the definition of "moved" focused more on the 
transportation component of the activity. However, APHIS proposed, in a 
1985 rulemaking proceeding, to expand the definition of "movement" to extend 
legal responsibility to other involved parties indirectly responsible for 
unauthorized movement. 

The Complainant’s Appeal Brief (May 13, 1994) accurately and succinctly 
set forth the genesis of the expanded regulations, as follows (Complainant’s 
Appeal Brief at 3-4): 


Pursuant to 9 C.F.R. § 78.1, "moved", as used in 9 C.F.R. § 
78.9(b)(3)(ii), is defined as "[s]hipped, transported, delivered, or received 
for movement, or otherwise aided, induced, or caused to be moved." 
Originally, "moved" was defined as "[s]hipped, transported, or otherwise 
moved, or delivered or received for movement." In 1985, the Animal and 
Plant Health Inspection Service proposed to amend this definition to 
“extend the legal responsibility for violations of the regulations to those 
aiding, inducing, or causing the movement of animals in violation of the 
regulations." 50 FR 37,201, 37,202 (1985). The Final Rule reiterated this 
interpretation: 


The Department received 5 comments objecting to the definition of 
"moved" in proposed § 78.1.... Three commentors said the 
proposed definition is too broad. The Department disagrees, 
pointing out that the amendment is necessary to extend legal 
responsibility for violations to persons indirectly responsible for 
unauthorized movement, i.e., a veterinarian who prepares false 
documents or a seller who promises to have animals tested but does 
not. The final rule retains the definition as proposed. 


51 FR 32,574, 32,577 (1986). The extended definition of "moved" became 
effective on October 14, 1986. 


I find that the activities of Myles C. Culbertson fit squarely within the 
expanded definition portion of the 1986 amendments to the regulations 
covering those indirectly responsible for unauthorized movement. This 
becomes quite clear when the very activities listed in the ALJ’s Findings of 
Fact are weighed against the plain words of the new regulation: "or otherwise 
aided, induced, or caused to be moved." 

I will make what is not an exhaustive list of Respondent Culbertson’s 





1048 ANIMAL QUARANTINE ACT AND RELATED LAWS 


activities, which shows that Respondent Culbertson aided, induced and 
otherwise caused the movement of the cattle. Respondent Culbertson (and 
his money partner, Philip Statler,) started the activity by contacting the 
Respondents Major and leaving a large money deposit to guarantee that their 
agreed-upon commission would be paid when the cattle moved (Finding 7). 
Respondent Culbertson solicited buyers (who were obviously out of state) for | 
the sale of the cattle (Finding 7). Respondent Culbertson negotiated a deal 
with another broker (Respondent Weber) from another state (South Dakota) 
to sell the cattle to an out-of-state buyer (Respondent Miller) (Finding 8). 

(Respondent Weber signed a Consent Decision in this proceeding on 
May 24, 1993, in which he agreed to pay a $2,000 civil penalty; and | 
Respondent Miller signed such a Consent Decision on June 3, 1993, in which 
he agreed to pay a $900 civil penalty. Of course, neither Weber nor Miller 
admitted any culpability herein. Separately, both Drs. Griggs and Parker 
received 6 months’ suspension, as well). 

Respondent Culbertson was present and intimately involved in virtually 
every meeting, aspect, and occurrence of the movement of Respondents 
Major’s approximately 600 head of cattle. Respondent Culbertson displayed | 
the cattle to Respondent Weber, negotiated a price, and agreed upon delivery | 
terms with Respondent "Buddy" Major (Finding 9). On several occasions, 
Respondent Culbertson would pick up other participants in the deal--like | 
Respondents Miller and Weber--at Albuquerque airport and drive them 90 
miles to the Respondents Major’s ranch (Finding 11, 15). Regarding the 
March 7, 1987, movement, Respondent Culbertson was at the loading of the 
animals and intimately involved with the movement of the animals to South 
Dakota, including personally--with Respondent Weber--picking up the health 
certificates in the accredited veterinarian’s (Dr. Parker’s) office, 60 miles away, 
in Los Lunas, New Mexico (Finding 13). These certificates, which 
Respondent Culbertson returned to the ranch and which he gave to the 
truckers to accompany the cattle to South Dakota, were deficient because they | 
failed to identify each animal by eartag number (as described in the 
Complaint, { Il). (Finding 14) 

Concerning the April 13, 1987, violations (Complaint, {{ VIII and IX), 
Respondent Culbertson was once again intricately involved with indirectly 
causing the New Mexico cattle to be moved interstate. Respondent 
Culbertson was physically present at virtually every meeting of the other | 
participants/principals, personally driving Respondents Weber and Miller to 
pertinent locations, like the veterinarian’s office to pick up Dr. Griggs, and the [ 
Major ranch where Respondent Miller could personally examine his newly- | 








and 


and 
the 
heir 
7). 
for 
deal 
ota) 
3). 
On 
and 
hich 


iller | 


rker 


lally 
ents 
ayed 
very 
ons, 
-like 
n 90 
the 
f the 
outh 


salth 


way, 
hich 
. the 
they 

the 


IX), | 


ectly 
dent 
yther 
er to 
d the 
owly- 


MYLES C. CULBERTSON, et al. 1049 
53 Agric. Dec. 1030 


| purchased cattle (Findings 15, 16, 17). 


There is no denying that Respondent Culbertson’s activities "aided" the sale 


| of the cattle. What was Respondent Culbertson seeking by his rapt attention 


to the principals, if not to "aid" the transaction? Why did Respondent 
Culbertson (and partner Statler) give the Respondents Major the sum of 
$20,000, if not to "induce" the sale of cattle from which Culbertson and his 
partner would derive a profit? What was the point of approaching the 


| Respondents Major, and to bring the other broker, Respondent Weber, into 


the picture, if not to close a deal with Weber’s principal, Respondent Miller, 
and "cause" the sale of cattle, to be moved out of state to Respondent Miller’s 
ranch? Thus, I agree with Complainant’s analysis that Culbertson "moved" the 
cattle, as follows (Complainant’s Appeal Brief at 7 (emphasis added)): 


He [Culbertson] had a pecuniary interest in ensuring that the sale was 
consummated and, indeed, received a commission for his involvement in 
the transaction. But for the involvement of respondent Culbertson, the 
interstate movement of cattle would not have occurred. Therefore, 
respondent "moved" cattle, as the term is defined in 9 C.F.R. § 78.1, 
because he “aided, induced, or otherwise caused" the interstate movement 
of cattle on or about March 7, 1987, and April 13, 1987. 


The ALJ’s Decision 


The ALJ’s erroneous decision that Respondent Culbertson did not commit 
the violation charged is based upon several erroneous premises. 

For instance, the ALJ defines a broker’s activities in such a way that 
Respondent Culbertson’s activities never achieve actual "custody" of the cattle. 
In a very narrow approach, the ALJ emphasizes that all important decisions, 
such as arranging health testing, securing health certificates, transporting 
cattle, arranging destinations, choosing veterinarians, accompanying shipped 
cattle with valid documents, and so forth, comprising "the essential elements 
lof the violation," were made by others than Respondent Culbertson (Initial 
Decision at 17, 20-21). This is all true, but it begs the question, since 
Respondent Culbertson is charged with "aiding" those activities, not with 


| custody. In some of the activities, Culbertson induced the activity, and in 


some he aided, but the effect was that he indirectly caused the movement, as 
charged. 

Along the same narrow reasoning, the ALJ cites cases erroneously to 
declare that the old, pre-1986 standard, which is based upon who arranges for 
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transportation, controls the new language on indirect responsibility for} (199. 
unauthorized movement (Initial Decision at 19). One of the cases cited isn} How 
re Burdette, 52 Agric. Dec. 943 (1993). The Burdette case does have a} expa 
transportation component, which I recognized in that decision. However, the} defin 
new regulation was also there recognized as establishing an additional} pers 
independent basis for determining a violation. I was particularly careful to} page 
spell out this new language in Burdette, as follows (Burdette, supra, 52 Agric} viola 
Dec. at 948-49): indir 

at 40 

The regulations define the word "moved" as follows (9 C.F.R. § 78.1) 
(emphasis added): 


Moved. Shipped, transported, delivered, or received for 
movement, or otherwise aided, induced, or caused to be moved. 


The emphasized words in the definition were added in 1986 to extend 
legal responsibility for violations to persons indirectly responsible for 
unauthorized movement. It is stated in the Final Rule discussing the 
expanded definition of "moved" (51 Fed. Reg. 32,574, 32,577 (1986)): 


Three commentors said the proposed definition is too broad. The 
Department disagrees, pointing out that the amendment is 
necessary to extend legal responsibility for violations to persons — f decis 
indirectly responsible for unauthorized movement, ie., a a ver 
veterinarian who prepares false documents or a seller who promises mean 
to have animals tested but does not. The final rule retains the arran 
definition as proposed. Is not 
is not 
I conclude that, under the undisputed facts, Respondent "received for f not a 
movement" interstate the four cattle referred to in Findings 2, 8, 9, 12, f 1262. 
and 13, and that he also "otherwise aided" and "caused" the movement of | (1993 
the cattle, any of which activities comes within the definition of "moved" in An 
the regulations. {(Emphasis added.)] the ri 
‘move 
The ALJ’s review of Departmental decisions also includes Jn re Young, 51f prepa 
Agric. Dec. 187 (1992), which does have the transportation component, &f does 1 
well. However, the violations in Young were committed in 1985, aml} from 
prosecuted under the 1985 regulations, having no application herein. 6579 | 
The ALJ next cites Jn re Thompson and Moore, 50 Agric. Dec. 393, 400-0F cited | 
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, (1991), for relying solely upon the arranged-transportation component. 
However, and again, I specifically pointed out that the definition had been 
expanded, that the Department had expressly rejected comments that the 
definition was too broad, and that the amendment extended responsibility to 
persons indirectly responsible (Thompson, 51 Agric. Dec. at 401). On the next 
page of that decision, I found that Respondent Moore was liable for the 
; violation because of the transportation component, and also because of the 
indirect activities found in the record, as follows (Thompson, 51 Agric. Dec. 
at 402 (emphasis added)): 


Respondent Moore asserts that he should be excused from any 
responsibility in this interstate movement because he did not own the 
calves (Tr. 424). Respondent’s contention, however, is not warranted, 
based on the broad, expanded interpretation which has been given by the 
definition of "moved" set out in 9 C.F.R. § 78.1. The evidence introduced 
at the Oral Hearing and the exhibits clearly show that respondent Darrell 
Moore "[s]hipped, transported, delivered, or received for movement" the 
"B" branded, brucellosis-exposed calves in question. Respondent Moore 
clearly "otherwise aided, induced, or caused" the "B" branded calves to be 
moved interstate from Springfield, Missouri, into Texas. 


The last case cited by the ALJ in his "review of recent Departmental 
} decisions” is In re Mendel, 48 Agric. Dec. 885 (1989). However, this case is 
avery simple, straightforward decision, and does not "invoke the broad 
meaning of ‘moved’ ... based upon a respondent’s involvement in 
arrangements for transportation" (Initial Decision at 19). Moreover, Mendel 
is not helpful because it was not appealed to the Judicial Officer, meaning it 
is not a controlling decision. Cases not appealed to the Judicial Officer "are 
not a controlling (or even persuasive) precedent." (In re Sims, 52 Agric. Dec. 
1262 (1993); and see In re Hubert H. Smith Packing Co., 52 Agric. Dec. 1036 
(1993); In re Shatkin, 34 Agric. Dec. 296, 314 (1975)). 

Another of the ALJ’s erroneous premises is that the "legislative intent" of 
the rulemaking proceeding, which established the expanded definition of 
‘moved," expanded the regulation only by two parties: the veterinarian who 
prepares false documents, and the seller who promises to test animals, but 
does not (Initial Decision at 19-20). The "legislative intent" wording is taken 
from the PACA trust case (Finest Fruits, Inc. v. Korean Produce Corp., 87 Civ. 
6579 (S.D.N.Y. Sept. 6, 1988), printed in 47 Agric. Dec. 1423, 1425 (1988)), 
cited here by the ALJ. The ALJ bases this erroneous view upon the wording 
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in the Final Rule discussing the regulation. The ALJ highlights that th 
drafters used "i.e.," when they should have used "e.g." I do not think it usefil 
to analyze further this de minimis discrepancy in Latinate expressions becaus 
the intent of the drafters is manifest. Moreover, to adopt the AL); 
unreasonable view would mean that the new part of the regulation oni 
applied to the two specific scenarios in the discussion; and, by extension, tha 
the discussion prevails over the plain language of the rule. 

I find that the Complainant’s appeal is correct in all aspects of thi 
"legislative intent" point, and I adopt it as my own, as follows (Complainant 
Appeal Brief at 4-5): 


The Administrative Law Judge contends that the use of the 
abbreviation "i.e." in the preamble to the final regulation{, i.e., in the 
discussion preceding the amendment to the regulation,} limits the parties 
to be included in the definition of "moved" since "i.e." "introduces another 
way .. . of putting what has already been said" and "does not introduce 
an example." (Initial Decision and Order at 20, citing United States v. 
King, 849 F.2d 1259, 1260 (9th Cir. 1988) (quoting [B. Garner], A 
Dictionary of Modern Legal Usage 208 (1987)). 


The Administrative Law Judge’s reliance on a grammatical error in the 
preamble to the final rule obfuscates the Department’s clear intent to 
expand the definition of "moved" to anyone indirectly responsible for the 
unauthorized movement of cattle. This interpretation is also inconsistent 
with the unambiguous regulatory language expanding responsibility to 
anyone who “aided, induced, or caused [cattle] to be moved" and is 
inconsistent with the Department’s subsequent enforcement of this | 
regulatory provision.’ As stated in In re Stephen Thompson and Darrell 
Moore, 50 Agric. Dec. 392[, 402 (1991)]: 


‘See, e.g., In re Jorgensen, 52 Agric. Dec. [111 (1993)], in which an 
accredited veterinarian was assessed a civil penalty for "moving" at least 
five brucellosis test eligible cattle interstate in violation of 9 C.F.R. § 
78.9(b)(3)(ii) because the certificate which he completed for the cattle 
did not provide individual identification of the animals and did not list 
the date and result of a brucellosis test for each animal. 
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{T]he legislation underlying the brucellosis regulations in § 78 is 
remedial in nature, and should be liberally construed to achieve the 
purposes of the regulatory program, which is to eradicate brucellosis 
.... [T]he cooperation of all persons involved in the movement of 
restricted animals is paramount and critical to the success of the 
Brucellosis Eradication Program. (Emphasis added [by 
Complainant.) 




























Moreover, as Complainant points out (Complainant’s Appeal Brief at 10), 
with respect to the Brucellosis Eradication Program, the Judicial Officer has 
noted that "it is the policy of USDA to hold all parties involved in any 
interstate movement of cattle responsible for compliance" (In re Reed 
(Decision as to Dean Reed & Pete Donathan), 52 Agric. Dec. 90, 99 (1993), 
appeal docketed, No. 93-9535 (10th Cir. June 4, 1993)). 

Therefore, Respondent Culbertson’s own testimony, as explicated by the 
ALJ in his Findings of Fact, shows that Culbertson indirectly "moved" cattle, 
within the plain words of the regulations, as interpreted by the USDA. 
Moreover, as was stated in Burdette, the Agency’s interpretation of its own 
regulation is entitled to great weight, unless clearly erroneous or contrary to 
the language of the regulation, as follows (Burdette, supra, 52 Agric. Dec. at 
955): 


the 
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Respondent’s testimony shows that he "moved" the cattle purchased by 
Holladay, within the plain meaning of the definition in the regulations. 
Even if the definition were susceptible to more than one interpretation, 
as applied to the facts here, it is well settled that an agency’s 
interpretation of the statute which it is charged with administering, and 
especially an agency’s interpretation of its own regulation, is entitled to 
great deference unless it is clearly erroneous or inconsistent with the 
language it interprets. Chemical Mfrs. Ass’n v. Natural Resources Defense 
Council, 470 U.S. 116, 125-126 (1985); Immigration and Naturalization 
Service v. Stanisic, 395 U.S. 62, 72 (1969). See also Chevron, U.S.A., Inc. 


a v. Natural Resources Defense Council, 467 U.S. 837, 844 (1984); Bailey v. 
R. § Federal Intermediate Credit Bank, 788 F.2d 498, 499-500 (8th Cir. 1986), 


cattle cert. denied, 479 U.S. 915 (1986). 


ot list 





The ALJ notes that Respondent Culbertson was ignorant "of the 30-day 
limit between the date of testing and the time of interstate movement" (Initial 
Decision at 20). However, ignorance of the law is never an excuse, or even 
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a mitigating circumstance, for instance, when determining the civil penalty (see 
In re Focken, 46 Agric. Dec. 2, 2-3 (1984) (Ruling on Certified Questions)). 

Finally, the ALJ finds that Respondent Culbertson relied to his detriment 
on health certificates "issued by accredited veterinarians whose responsibility 
it was to ensure the validity of the documents" (footnote omitted) (Initial 
Decision at 20-21). However, it is well-settled that "a respondent acts at his 
peril if he relies on erroneous advice [even] from a government official (see 
Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380, 382-86 (1947))," In re 
Moore Marketing International, Inc., 47 Agric. Dec. 1472, 1477 (1988)). The 
quasi-government status of accredited veterinarians is discussed in Jn re Starr, 
53 Agric. Dec. __, slip op. at 6-8 (Mar. 23, 1994), as follows (emphasis 
added): 


[A]ccredited veterinarians acting under the Standards for Accredited 
Veterinarians are actually performing govermmental functions, similar to 
the functions performed by Federal and State employees engaged in 
carrying out the same disease eradication programs. In fact, in many 
countries, government employees perform the functions performed by 
accredited veterinarians in the United States. There are very few 
countries in the world which rely on private veterinary practitioners to 
the degree that the United States does (Tr. 375). 


One of the programs in which accredited veterinarians perform major 
governmental functions is the Brucellosis Eradication Program (involved 
in Count XIII, § VIII, infra). In In re Horton, 50 Agric. Dec. 430, 464 
(1991), it is stated that the "combined State and Federal spending on the 
cooperative brucellosis program ‘since its inception’ was ‘about close to 
three billion dollars’ (Tr. 23)." 


I find that reliance on a government-accredited veterinarian is within the 
- caveat set forth in Federal Crop Ins. Corp. v. Merrill, supra. 

Moreover, as Complainant correctly argues (Complainant’s Appeal Brief at 
10), Respondent Culbertson is making the same argument that failed 
Respondent Valkering in the Unique Nursery case, In re Unique Nursery & 
Garden Center (Decision as to Valkering U.S.A., Inc.), 53 Agric. Dec. __ 
(Feb. 8, 1994), appeal docketed, No. 94-1632 (8th Cir. Mar. 11, 1994): a 
Respondent relied upon others to comply with Federal requirements. Unique 
- Nursery explains that delegation of authority and reliance upon others does not 
relieve Respondents of the responsibility to obey Federal regulations--even 
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when that trust has been misplaced. And, although Unique Nursery arose 
under the Plant Quarantine Act and Federal Plant Pest Act--which do not 
have an expanded definition of "moved"--I held that all parties to a transaction 
are responsible when that transaction allows interstate movement of articles 
likely to spread disease. The Reed decision, supra, also applies this principle 
to the brucellosis program; while the very recent Watts case is another gypsy 
moth case (like Unique Nursery) supporting this principle (Jn re Robert N. 
Watts, 53 Agric. Dec. _ (Aug. 31, 1994). 


The Respondents Major 


I completely agree with the ALJ that Respondents M.S. "Buddy" Major, Jr., 
and Stuart Major committed the violations charged in the amended (at the 
hearing) Complaint (see note 3, supra). I can only affirm the ALJ’s analysis 
and decision, when he states, as follows (Initial Decision at 3): 


A public hearing was held on June 3, and June 4, 1993, in Santa Fe, 
New Mexico. Respondents M.S. "Buddy" Major, Jr., and Stuart Major 
were notified of the hearing, but were not in attendance. In accordance 
with section 1.141(e) of the Rules of Practice, 7 C.F.R. § 1.141(e) (1993), 
their failure to appear at the hearing without good cause, constitutes 
admissions of all facts presented against them at the hearing and all 
material allegations of fact contained in the complaint. Those allegations 
are, therefore, set forth below in the Findings of Fact and form a basis 
for the conclusion that respondents M.S. "Buddy" Major, Jr.,’ and 
Stuart Major violated the Act and the regulations as alleged and for the 
assessment of civil penalties. 


*A letter filed October 26, 1993, purportedly from M.S. "Buddy" Major 
is in this public record. It is not an exhibit, nor was it considered in the 
preparation of this Initial Decision. 


The Respondents Major filed an appeal on June 17, 1994, in which they 
seek reversal of the ALJ’s decision, and dismissal of the Complaint, with 
prejudice; or, in the alternative, an evidentiary hearing. The Respondents 
Major’s request for oral argument concerning the above pleadings has already 
been denied, supra, for the reasons given there. 

However, the appeal must be denied in all particulars because the Rules of 
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Practice dictate that failure to appear without good cause means that the 
Respondents Major are "deemed to have . . . admitted any facts which may be 
presented at the hearing. Such failure by the respondent shall also constitute 
an admission of all the material allegations of fact contained in the complaint 
(7 C.F.R. § 1.141(e)).". As noted, supra, there is much more than a 
preponderance of the evidence in this record that the Respondents Major 
committed those violations ascribed to them in the Complaint. Thus, the 
appeal is denied. 

In their appeal (Respondents M.S. "Buddy" Major, Jr.’s, and Stuart Major’s 
Petition to Appeal) (June 17, 1994) (hereafter, Major Appeal), the 
Respondents Major argue that they did not "knowingly" violate the Act (Major 
Appeal at 3); that the Respondents Major did not "move" the cattle in 
interstate commerce (Major Appeal at 5); and that the Respondents Major 
both had "good cause" for failure to appear at the June 3-4, 1987, hearing 
(Major Appeal at 8). These arguments have no merit, and I will analyze 
briefly why they would not change the outcome, even if they were considered. 

The Respondents Major erroneously imply that Complainant must prove 
that the Respondents Major "knowingly" violated the Act; when, moreover 
(the Respondents argue), Buddy Major was not even aware of the health 
certificate and 30-day testing requirements. This is wrong as a matter of law. 
As Complainant correctly argues in Complainant’s Reply to the Petition of 
Appeal of Respondents M.S. "Buddy" Major, Jr, and Stuart Major, p. 4 (July 14, 
1994), the statute (21 U.S.C. § 122) requires that Complainant prove 
"knowingly" only in a criminal proceeding, and not, as here, in an 
administrative proceeding. Moreover, Complainant refutes Buddy Major’s 
ignorance of the law as a mitigating circumstance, as follows (Complainant’s 
Appeal at 4-5): 


As stated in In re: Focken, 46 Agric. Dec. 2, 2 (1984) (Ruling on 
Certified Questions): 


[I]jgnorance of the law is not a mitigating circumstance in 
determining the civil penalty to be imposed for violations of the 
Brucellosis Eradication Program. Under the Animal Quarantine 
[Act] and Related Laws, as amended, . . . the word "knowingly" is 
omitted in the . . . section of the statute authorizing the Secretary 
to impose a civil penalty of not more than $1,000 for a violation of 
the regulations. 
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the Respondents Major argue that they did not "move" cattle interstate. This 
y be | is without merit, as Respondents have already been deemed to have admitted 
itute | to the facts at the hearing and in the Complaint which unquestionably 
laint | establish that they "moved" cattle interstate. Complainant’s analysis is directly 
sn a | 0M point, and, in the interest of time, I am adopting this analysis, as follows 


Lajor (Complainant’s Reply at 5-8): 
, the 

Furthermore, evidence presented at the hearing establishes that M.S. 
jor’s "Buddy" Major, Jr., and Stuart Major "moved" cattle in violation of 


the 9 C.F.R. § 78.9(b)(3)(ii). The regulations define "moved" broadly to 
include those who "shipped, transported, delivered, or received for 


va movement, or otherwise aided, induced or caused to be moved." (9 
fajor C.F.R. § 78.1) 

aring Sat al 

alyze Here, it is undisputed that M.S. "Buddy" Major, Jr., sold the cattle 
red, which subsequently moved interstate from New Mexico to South Dakota 
rove and Nebraska. Mr. M.S. Major claims that he made a deal with Myles 
over Culbertson and that he "did not know whether Mr. Culbertson would 
salth keep the cattle in New Mexico or not". (Affidavit of M.S. Major dated 
law. June 16, 1994, p. 2; Appeal Petition, p. 5) However, other evidence in 
n of | the record, including a prior contemporaneous affidavit of M.S. "Buddy" 


y 14 Major, Jr., indicates that both M.S. "Buddy" Major, Jr., and Stuart Major 
; knew that the cattle were to be moved interstate. In a signed affidavit 


aa dated August 18, 1987, M.S. "Buddy" Major stated that "I agreed to 
jor’s furnish health papers for the cattle to move outside of this district" and 
at's that he was "notified by Myles Culbertson or Stuart Major that the cattle 
could not move because the state of destination would not accept the 
cattle because of the suspects. (emphasis added) (CX 12). Further, an 
. Official Certificate of Livestock Inspection dated March 7, 1987, signed 


by Stuart Major indicates that 53 bulls and 20 cows were consigned to 
Hitchcock, South Dakota, and that the “cattle must comply with state of 
destination requirements." (CX 5). With respect to the April 13, 1987, 
movement, Stuart Major again signed an Official Certificate of Livestock 
Inspection which indicated that 159 cows and 76 calves were consigned 
to Gordon, Nebraska, and that the "shipper [was] advised of Nebraska 
import regulations." (CX 18). Evidence in the record also establishes 
that either the out of [state] buyer or his agent visited the Major ranch 
on several occasions to inspect the cattle. (See, e.g., CX 1, CX 10, CX 
11) Therefore, it is disingenuous for M.S. "Buddy" Major, Jr., to now 
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assert that the transaction was entirely intrastate and that he did not 
know that the cattle would be moved interstate. 


In connection with this transaction, it was “understood that Buddy 
Major would furnish clean health papers when the cattle were sold. 
(CX 1; TR 229-230, 235, 242) Buddy Major contacted Dr. Griggs to 
prepare the health certificate for the April 13, 1987, movement and paid 
for the preparation of the health certificate. (CX 24; TR 143, 152, 164; 
Affidavit of M.S. "Buddy" Major, Jr., dated June 16, 1994, p. 2) Both 
health certificates issued in this transaction reflect that Buddy Major is 
the consignor of the cattle and that the consignee is located out of state. 


The evidence also indicates that Stuart Major was involved in having 
the cattle tested for brucellosis. Dave Stromei, a contract cattle bleeder 
for the State of New Mexico (CX 14), prepared two brucellosis test 
records identifying Stuart Major as the herd owner. (CX 9, CX 13.) 
When Mr. Stromei received the laboratory results, he contacted Stuart 
Major, informed him that there were suspects and/or reactors, and 
advised him to s[ep]arate them from the other cows. He also instructed 
Stuart Major that the animals could not move interstate until he was 
notified by the State office. (CX 14). 


Therefore, the evidence clearly establishes that M.S. "Buddy" Major, 
Jr., and Stuart Major "moved" cattle within the meaning of 9 C.F.R. § 
78.1 in that they aided, induced, or caused the cattle to be moved. 


Finally, the Respondents Major argue that they had good cause for thei 
failure to appear at the scheduled hearing, and requested that the hearing 
reopened to take their evidence. 

"Buddy" Major’s excuse is that his leg was broken "approximately" the day 
before (June 2, 1993) the scheduled start of the hearing. However, "Buddy 
Major did not contact the ALJ to request a continuance or call Complainant’ 
counsel; but, only contacted the attorney of another Respondent. Such a 
unreasonable effort to inform the ALJ of non-appearance is totally insufficieal 
to postpone the hearing, or to establish good cause for failing to appear at the 
hearing. 

Stuart Major’s excuse that he could not get off from work is particularly 
unconvincing as a reason to reopen the hearing. It would be very unfair to 
parties appearing before the USDA--who appear as scheduled--to allow the 


Respc 
them | 
ALJ, 

In | 
decisi 
the p 
arbitr 

Be 
Resp 





MYLES C. CULBERTSON, et al. 1059 
53 Agric. Dec. 1030 


Respondents Major to have a new hearing because it was inconvenient for 
them to attend the first hearing, a fortiori, when they did not even contact the 
ALJ, the Hearing Clerk, or the Complainant before trial. 

In any event, the scheduling of hearings, and other general housekeeping 
decisions affecting hearings before the USDA’s ALJs are particularly within 
the province of the ALJs. There is no showing here that the ALJ was 
arbitrary, capricious, or abused his discretion as to this matter. 

Because of the foregoing reasons, the ALJ’s Decision and Order as to the 
Respondents Major is affirmed. 


Sanction 


Turning to the sanction, the Department’s current sanction policy is set 
forth in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 
91-70169 (9th Cir. Apr. 23, 1993) (Table) (text in WESTLAW) (not to be 
cited as precedent under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 


be placed on the “severe” sanction policy set forth in many prior 
decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


Dr. Ronald L. Pemberton, USDA Station Epidemiologist, USDA 
Veterinary Services, Albuquerque, New Mexico, explained the serious nature 
of the violations involved in this case (Tr. 30-31). Complainant recommended 
a $500 civil penalty for each violation for Myles C. Culbertson, totalling 
$1,500. The ALJ gave Stuart Major a $1,500 civil penalty and "Buddy" Major 
a $2,000 civil penalty (Tr. 9; Initial Decision at 21). Obtaining an official test 
within 30 days prior to an interstate movement reduces the possibility that an 
infected animal will be moved from one state to another, and the certificate 
provides identification of the animal, together with a list of the tests that were 
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performed upon it, and the results of the tests, and also notifies the State of 
destination of the arrival of the animal (Tr. 24-29). 

Respondent Culbertson, by a multitude of actions, "otherwise aided, induced 
and “caused to be moved," cattle interstate, which movement violated the 
regulations. Under the regulations, Respondent Culbertson was one of the 
parties responsible for ensuring that the cattle were tested for brucellosis 
within 30 days prior to shipment, and that they were accompanied by the 
proper certificate. The $1,500 civil penalty recommended by Complainant is 
modest, considering the importance of the Brucellosis Eradication Program. 
As stated in In re Horton, 50 Agric. Dec. 430, 463-64 (1991): 


The civil penalties assessed here are modest considering the 
importance of the Brucellosis Eradication Program. As stated in Jn re 
Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the 
national welfare. To date, the program has cost in excess of $1 
billion. It costs about $150 million [$63 million in 1987 (Tr. 8)] a 
year (Tr. 440). 


The Brucellosis Eradication Program is described in In re Petty, 43 
Agric. Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986), as follows: 


4. Brucellosis (also known as Bangs disease or 
undulant fever) is a contagious, infectious and communicable 
disease affecting livestock. It is transmittable to humans.’ (Tr. 32, 
95-96, 1056-59, 1160-64, 1177-80). The incubation period of the 
disease varies from about 10 days to a year, but does not generally 
exceed several months (Tr. 95, 1180). 


“Brucellosis is "a disease of man of sudden or insidious 
onset and long duration characterized by great weakness, extreme 
exhaustion on slight effort, night sweats, chilliness, remittent fever, 
and generalized aches and pains and acquired through direct 
contact with infected animals or animal products or from the 
consumption of milk, dairy products, or meat from infected animals" 
(Webster’s Third New International Dictionary, Unabridged (1981), 
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te of } at 285). 

iced 

1 the For many years the Federal Government has maintained 
f the a vigorous and costly program directed to the control and 


losis eradication of this disease (Tr. 32-33, 1059-63). For example, in 
y the 1980, the Federal Government spent $73,715,667 for brucellosis 
ant is eradication (1982 Budget Explanatory Notes, USDA, vol. 2, at 8). 
ram, | To control the disease, some entire herds of cattle are destroyed, 

| with some indemnification from the Federal Government (9 C.F.R. 

§ 51.3(a)(2) (1980); Tr. 239-41). Because of the large economic 
he | impact of the cattle industry on the nation, the success of the 
re | Brucellosis Eradication Program is of national importance. 


| 


In carrying out the Brucellosis Eradication Program, the 
Federal Government, through regulations issued by the United 
States Department of Agriculture, regulates the interstate 
movement of cattle. 9 C.F.R. Part 78 (1980). 


Dr. Nelson, the USDA veterinarian and regional epidemiologist for 

_ the Central Region, testified that the Federal Brucellosis Program budget 
was 55 million dollars in Fiscal Year 1989; and that the combined State 
and Federal spending on the cooperative brucellosis program "since its 
inception" was "about close to three billion dollars" (Tr. 23). 

: Dr. Ronald Pemberton, Station Epidemiologist, USDA Veterinary Services, 

testified in this case, sub judice, that, since the beginning of the Brucellosis 

Eradication Program in 1935, the Federal spending on brucellosis is "a little 

over three billion" (Tr. 31). 


— a 


Order 


1. Respondent Stuart Major is hereby assessed a civil penalty of $1,500. 
7 2. Respondent M.S. "Buddy" Major, Jr., is hereby assessed a civil penalty of 
$2,000. 
i 3. Respondent Myles C. Culbertson is hereby assessed a civil penalty of 
e $1,500. 
The civil penalties shall be payable to the "Treasurer of the United States," 
, by certified check or money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, MN 55403 


within 60 days after service of this Order on Respondents. The Respondents 
Major and Respondent Culbertson shall indicate on each certified check or 
money order that the payment is in reference to A.Q. Docket No. 91-2. 
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ANIMAL WELFARE ACT 
COURT DECISION 


CRAIG LESSER AND MARILYN S. LESSER d/b/a LSR INDUSTRIES, 
INC. v. ESPY. 

No, 93-9826. 

Decided August 30, 1994. 


(Cite as 34 F.3d 1301) 


Dealers - Rabbits - Facilities - Inspection - Fourth Amendment - Sanctions. 


The United States Court of Appeals for the Seventh Circuit denied a petition for review of the 
J0’s decision, which found several violations under the AWA and imposed a $9,750 civil penalty 
and a 30-day disqualification. Fourth Amendment’s prohibition against unreasonable searches 
and seizures applies to administrative inspection of commercial private property. Warrantless 
administrative search of commercial property was not violative of Fourth Amendment where 
inspection involved closely-regulated industry. Inspection of rabbitry met four-part test 
formulated by Supreme Court in New York v. Burger. Under Burger test, industry is closely 
regulated when government regulation is "pervasive." Also, there must be substantial 
government interest informing regulatory scheme pursuant to which inspection is made, 
warrantless inspections must be necessary to further regulatory scheme, and inspection program 
must perform the two basic functions of a warrant: advise owner of premises that search is being 
conducted pursuant to law and within properly defined scope and limit the discretion of the 
inspecting officers. Secretary acted within his authority under the Act in imposing sanctions. 


Curry First, Milwaukee, WI, for Petitioner. 


Margaret M. Breinholt, Raymond Fullerton, Stephen M. Reilly, U.S. Department of Agriculture, 
Office of General Counsel, Washington, D.C., for Respondent. 
Before: FLAUM and ROVNER, Circuit Judges, and CRABB, District Judge.” 


UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


FLAUM, Circuit Judge: 


The Honorable Barbara B. Crabb, Chief Judge of the Western District of Wisconsin is 
sitting by designation. 
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Congress enacted the Animal Welfare Act, 7 U.S.C. §§ 2131-2159, 4 
expand the regulation of animals used in scientific research. 7 US.C.j 
2131(1). The Act authorizes the Secretary of Agriculture to promulgat 
standards that govern the handling, care, treatment, and transportation of sud 
animals. 7 U.S.C. § 2143. The Act also empowers the Secretary to issy 
licenses to those who deal in such animals. 7 U.S.C. § 2133. To facilitay 
compliance with the Act (and the standards promulgated thereunder), agent 
of the Secretary are authorized to inspect each dealer’s facilities, animals, ani 
records concerning the transportation, receiving , handling, and delivery of th 
animals. 7 U.S.C. § 2146(a). No search warrant or other process i 
mentioned under the Act. If the Secretary finds that the Act was violated « 
that his standards were not complied with, he may, after notice and a 
opportunity for a hearing, suspend or revoke the dealer’s license, 7 U.S.C. | 
2149(a), and assess a civil penalty of as much as $2500 per day for each da 
of each violation. 7 U.S.C. § 2149(b). 

The petitioners, Craig and Marilyn Lesser of Union Grove, Wisconsin, art} 
licensed dealers of long-eared, short-tailed lagomorphs with long hind legs- 
better known as rabbits. They breed and sell from 15,000 to 20,000 of thes 
creatures each year to research institutions across the United States. h 
October 1990, the Administrator of the Animal and Plant Health Inspection 
Service (APHIS) charged the Lessers with failing to satisfy various standard 
and with unlawfully refusing to allow inspection of their rabbitry on fiv 
occasions between September 1989 and August 1990. An Administrative Lav 
Judge (ALJ) found that numerous standards with which the Lessers had no 
complied and that the Lessers’ refusal to permit inspections of their rabbit 
constituted a violation of the Act. He imposed a civil penalty of $9250 ani 
suspended the Lessers’ license “for 30 days and thereafter until [their] facilit 
if found to be in compliance with the Act and the regulations and standard 
thereunder." 

The Lessers appealed the ALJ’s decision to the Judicial Officer--th 
individual to whom the Secretary has delegated his authority to act was th 
final deciding officer for the Department of Agriculture. 7 C.F.R. § 2.35(@ 
The Judicial Officer affirmed the ALJ’s decision and increased the $92 
penalty by $500. The Lessers then petitioned this court for review of th 
Judicial Officer’s decision. 7 U.S.C. § 2149(c). They claim that, in inspectin 
and attempting to inspect their rabbitry without a warrant, the APHIS violated 
their right guaranteed by the Fourth Amendment to be free fros} 
unreasonable searches, and that the sanction imposed by the Secretary i 
excessive. After due consideration we deny the petition for review. 
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Craig Lesser started the rabbitry, LSR Industries, as a teenager in 1974. 
Through LSR the Lessers sell what is known in the industry as "clean" rabbits 
which are to be used in sensitive laboratory research. LSR’s customers 
demand that it supply healthy, disease-free rabbits lest their research suffer. 
The Lessers apparently had no problems with customers or even APHIS 
inspectors until 1989 when a new veterinarian, Elizabeth Goldentyer, was 
appointed to inspect facilities in their area. The inspector prior to Goldentyer, 
Donald Leonard, had conducted inspections of the Lesser rabbitry since 1976 
and had been refused inspection by Craig Lesser only on one occasion on 
which Leonard was wearing soiled coveralls. Leonard’s supervisor, A.R. 
McGlaughlin, subsequently admonished Leonard that he was required to wear 
a separate pair of clean overalls for each inspection, because soiled overalls 
could endanger the rabbits by introducing a sickness into Lesser’s disease-free 
breeding colony. 

The outgoing inspector, Leonard, reported that the Lessers maintained a 
good facility and that they usually corrected any deficiencies that he found. 
Nevertheless, a deficiency reported in September 1986--small cracks in the 
floor and unsealed wood in the interior beams--had not been corrected at the 
time of Leonard’s last inspection in February 1989. In May 1989, Goldentyer, 
the new inspector, visited the Lesser rabbitry, but apparently was unable to 
cultivate the same working relationship with the Lessers as Leonard. During 
the first inspection Marilyn Lesser was present at the facility and gave her 
consent for Goldentyer to inspect. Although Goldentyer found the animals 
to be healthy, she also noted the following minor infractions: (1) some cages 
were less than the minimum size for the rabbits, (2) a marginal build-up of 
animal waste had developed under some of the cages, (3) one cleaning scoop 
was not working properly, (4) one bag of rabbit food was left open, (5) the 
lighting was too dim for the rabbits’ comfort, and (6) some of the cages also 
had an apparent build-up of rabbit hair and waste pellets in the vents. 
Goldentyer’s careful inspection also noted that the small cracks in the floor 
and the interior wood beams were still not fixed. Goldentyer informed the 
Lessers that she would return to monitor their compliance. 

As promised, Goldentyer returned to monitor the Lesser rabbitry four more 
times between September 1989 and May 1990. While on inspections took 
place during this period, a seemingly antagonistic relationship developed 
between Goldentyer and the Lessers. On September 17, 1989, Marilyn Lesser 
tefused inspection after telephoning Craig Lesser, who was out of town. 
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Goldentyer returned on December 14, 1989, and was told by an employee of 
the rabbitry that the Lessers were out of town. The employee said she was 
not authorized to allow an inspection. The next two attempted inspections 
took place on February 20 and May 4, 1990. Marilyn Lesser was present on 
both occasions, but refused to allow an inspection because her husband, who 
was out of town, told her that he was to be present during inspections. 

In January 1990, Craig Lesser had written a letter to Franklin Kriewald, an 
APHIS supervisor, in which he stated that the rabbitry could be inspected any 


time that he was present and that because he doubted Goldentyer’s objectivity | 


Lesser was looking for a manager to supervise the inspections when Lesser 
could not be present. Lesser also requested in the letter that inspectors not 
inspect his facility within 72 hours after visiting another animal facility because 
of his concern about disease transmissions. Kriewald replied by letter that 
inspectors had the authority to conduct unannounced, warrantless searches 
and that the refusal to allow an inspection would violate the Animal Welfare 
Act and could be grounds for prosecution. 

On August 24, 1990, Goldentyer and Ellen Magid, another inspector, 
showed up at the Lesser rabbitry to conduct an inspection. Craig Lesser was 
present and met with them in his office. Lesser began the meeting by asking 
Goldentyer where she and her co-inspector had been that and day the types 
of facilities that they had inspected. Goldentyer would only confirm that they 
had not inspected any rabbits in the previous few days and that she planned 
to take what she considered to be reasonable precaution to prevent the 
transmission of disease. While Lesser testified that he had agreed to allow an 
inspection, he also insisted that for fear of disease transmission no one, except 
himself would actually*handle the animals. Lesser also refused to grant 
Goldentyer permission to enter certain parts of the property which he felt 


were unnecessary for the inspection (LSR is located on the same piece of land | 


as the Lessers’ home residence perhaps causing some confusion as to what is 
business and what is personal). Finally, demonstrating his apparent doubt of 
Goldentyer’s lack of objectivity, Lesser demanded that the inspector not "write 
down the picky problems." This exchange between Goldentyer and Lesser 
apparently became heated. Goldentyer responded that she could not conduct 
an inspection within the limitations that Lesser wanted to impose and that she 
could not allow Lesser to determine what she did and did not record in her 
inspection report. Goldentyer left without conducting an inspection. The 
complaint charging the Lessers with violating the Animal Welfare Act and the 
Secretary’s standards ensued. 

Craig Lesser testified at the hearing before the ALJ that the deficiencies 
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noted by Goldentyer had been or were to be corrected. He further testified 
that he had told his wife not to allow any unannounced inspections when he 
was not at the facility because of his concern about disease transmission. As 
for his conduct at the August 1990 meeting, Lesser stated that Goldentyer 
refused to wear the protective clothing he provided to all visitors. Both Craig 
and Marilyn Lesser said that they would not refuse to allow inspection in the 
future. 

The total civil penalty of $9250 imposed by the ALJ was comprised of a 
penalty or of $250 for the lighting violation cited by Goldentyer; $500 for the 
cage-size violation cited by Goldentyer; $1000 for the cracks in the floor and 
unsealed wood cited by Leonard and Goldentyer; $500 for the Lessers’ first 
refusal to allow an inspection; $1000 for the second; $1500 for the third; 
$2000 for the fourth; and $2500 for the fifth. The ALJ found that suspension 
of the Lesser license for at least 30 days was appropriate because Craig Lesser 
had prevented inspections after being specifically warned by Franklin Kriewald 
of the APHIS that his conduct was unlawful. The ALJ did not address the 
issue whether the warrantless searches of their rabbitry ran afoul of the 
Fourth Amendment, finding that the Lessers had not raised that issue. 

In affirming the ALJ’s decision, the Judicial Officer found that the $9250 
penalty was not too severe; in fact, he found that the penalty was not severe 
enough, raising it by $500 for the sanitation and waste violations cited by 
Goldentyer. With respect to the Fourth Amendment issue, the Judicial 
Officer found that the Lessers had forfeited their right to raise it in their 
administrative appeal by failing to present it at their hearing before the ALJ. 
The Judicial Officer noted that, if the issue had been preserved, he would 
have found that the warrantless inspections did not violate the Fourth 
Amendment. 


The Lessers’ principal argument is that, in inspecting and attempting to 
inspect their rabbitry without a warrant, the APHIS violated their right 
guaranteed by the Fourth Amendment to be free from unreasonable 
searches.. We begin with the proposition that the Fourth Amendment’s 


"As we have noted, the Judicial Officer found that the Lesser forfeited this issue by not 
raising it in their hearing before the ALJ. Generally, a litigant forfeits appellate review of an 
(continued...) 
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prohibition against unreasonable searches and seizures applies to 
administrative inspections of private commercial property. Marshall y, 
Barlow’s, Inc., 436 U.S. 307, 311, 98 S.Ct. 1816, 1819-20, 56 L.Ed.2d 305 
(1978). An owner or operator of a business thus has a reasonable expectation 
of privacy in commercial property. This expectation, however, is different 
from, and indeed somewhat less than, the privacy expectation in one’s home, 
See Donovan v. Dewey, 452 U.S. 594, 598-99, 101 S.Ct. 2534, 2537-38, 69 
L.Ed.2d 262 (1981). While a search of a private residence generally must be 
conducted pursuant to a warrant in order to be reasonable, Payton v. New 
York,, 445 U.S. 573, 100 S.Ct. 1371, 63 L.Ed.2d 639 (1980), a warrantless 
administrative search of commercial property does not per se violate the 
Fourth Amendment. 

In Marshall v. Barlow’s, Inc., supra, 436 U.S. at 313, 98 S.Ct. at 1820-21, the 
Court stated that in "closely regulated" industries--namely, those which have 
long been subject to close supervision and inspection--the privacy interests of 
business owners may be so attenuated, and the government’s interest in 
regulating the particular industry so strong, that a warrantless inspection of 
the commercial premises might be responsible with in the meaning of the 
Fourth Amendment. Barlow’s involved attempted warrantless searches of the 
work area of an electrical and plumbing installation business by agents of the 
Secretary of Labor pursuant to 8(a) of the Occupational Safety and Health 
Act of 1970, (OSHA), 29 U.S.C. § 6579(a). The Court held that the 
attempted searches were unreasonable principally because the numerous and 
varied businesses regulated by OSHA--all businesses engaged in or affecting 
interstate commerce that have employees--did not comprise a "closely 
regulated" industry. 436 U.S. at 313-14, 98 S.Ct. at 1820-21. 

In Donovan v. Dewey, supra, 452 U.S. at 602-03, 101 S.Ct. at 2539-40, the 
Court reached the opposite result with respect to warrantless inspections of 
underground and surface mines by agents of the Secretary of Labor. These 
inspections were authorized by § 103(a) of the Federal Mine Safety and 


‘(...continued) 

issue by not raising it below. The Lessers argue, however, that their failure to raise the Fourth 
Amendment issue before the ALJ does not bar appellate review of the issue because the rules 
governing proceedings before ALJs in the Department of Agriculture suggest that constitutional 
issues cannot be raised. They assert that they properly raised the issue for the first time in their 
appeal to the Judicial Officer and that the Judicial decided the issue. These are interesting 
arguments, but we need not address them here because a defense of forfeiture can itself be 
forfeited, and the Secretary has not raised forfeiture as a defense. 
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Health Act. of 1977, 30 U.S.C. § 813(a). The Court pointed out that the 
wmmercial premises exception to warrant requirements defined by "the 
pervasiveness and regularity of the federal regulation" and the effect of such 
regulation upon a business owner’s expectation of privacy rather than by the 
kagth of time during which the business in question had been subject to 
tderal regulation. Jd. at 600, 605-06, 10 S.Ct. at 2541 -42. Thus, the Court 
ied that warrantless searches authorized by § 103 of the Act--unannounced 
mspections of underground mines at least four times annually and surface 
nines at least twice a year--were reasonable even though federal regulation 
imines was of relatively recent vintage, having come about only 15 year 
utlier. Id. at 606, 101 S.Ct. at 2542. The Court did note, however, that the 
‘uration of a particular regulatory scheme” would remain an "important 
ator" in deciding whether a warrantless inspection pursuant to a legislative 
scheme is permissible. Jd. 

The Supreme Court most recently addressed the “closely regulated industry" 
aception to the warrant requirement in New York v. Burger, 482 U.S. 691, 107 
(Ct. 2636, 96 L.Ed.2d 601 (1987), where it synthesized the test that governs 
ur decision today. The issue before the Court in Burger was whether a New 
York statute that authorized police officers to make warrantless inspections 
automobile junkyards in order to deter the possession, sale, and transfer of 
‘olen automobiles and parts, fell within the exception. The Court held that 
lie warrantless searches authorized by the statute fell within the exception. 
The test employed by the Court in reaching its holding has four steps. First 
i must be determined whether governmental regulation of the industry in 
uestion is "pervasive." Jd. at 700-02, 107 S.Ct. at 2642-44. Governmental 
regulation is "pervasive" if the regulatory presence is so comprehensive and 
ined that business owner cannot help but be aware that his commercial 
moperty will be subject to periodic inspections undertaken for specific 
poses. Id. at 704 n. 16, 107 S. Ct. 2645 n.16 (citing Donovan v. Dewey, 452 
US. 594, 600, 101 S.Ct. 2534, 2538-39, 69 L.Ed.2d 262 (1981)). Nevertheless, 
ia if this requirement is met, a warrantless inspection of a business in a 
ewvasively regulated industry will not be considered unless three additional 
itria are met. Burger, 482 U.S. at 702-03, 107 S.Ct. at 2643-44. First, there 
mist be a substantial governmental interest that informs the regulatory 
rules Baeme pursuant to which the inspection is made. Second, the warrantless 
iontl Fepections must be necessary to further the regulatory scheme. And, finally, 
a ft statute’s inspection program must perform the two basic function of a 
if be FTant: it must advise the owner of the premises that the search is being 
ducted pursuant to the law and within a properly defined scope; and it 
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must limit the discretion of the inspection officers. Id. at 702, 107 S.Ct. a 
2643. 

Application of the Burger test to the facts of this case demonstrates that o 
balance a search conducted by the APHIS pursuant to the Animal Welfar 
Act fits within the exception to the warrants requirement for "closel 
regulated" industries. First, governmental regulation of rabbitries that breed 
and sell rabbits for use in research is arguably pervasive. The Animal Welfar 
Act and the standards promulgated thereunder by the Secretary regulate many 
facets of the business. A license and the payment of a fee are required to 
engage in the sale of rabbits to a research institution. 7 U.S.C. §§ 2133, 213 
9 C.F.R. §§ 2.1-2.6. The operator of a rabbitry who sells rabbits for use in 
research cannot transport, purchase, sell, house, care for, or handle his rabbits 
without being subject to the Act or a standard. 7 U.S.C. § 2131; 7 C.FR. 
3.50-3.66. He must make and maintain records concerning the purchase, sak 
transportation, identification, and previous ownership of his rabbits. 7 U.S.C. 
§ 2140; 9 C.F.R. § 2.75. And he is subject to loss of his license, 7 U.S.C.} 
2149(a), civil penalties, 7 U.S.C. § 2149(b), and even criminal penalties, 7 
US.C. § 2149(c), for failure to comply with the Act and the standards. 

The Lessers argue that the selling of rabbits intended for use in researc 
cannot be considered "pervasively regulated" because the business does no 
have a long history of regulation. They cite cases involving industries with 
long histories of regulation, see, e.g., United States v. Biswell, 406 U.S. 311,% 
S.Ct. 1593, 32 L.Ed.2d 87 (1972) (selling of firearms); Colonnade Catenny 
Corp. v. United States, 397 U.S. 72, 90 S.Ct. 774, 25 L.Ed. 2d 60 (1970) (selling 
of liquor); United States v. Jamieson-McKames Pharmaceuticals, Inc., 651 F.2d 
532 (8th Cir. 1981) (manufacturing of pharmaceuticals); Marshall 1 
Nolichuckey Sand Co., 606 F.2d 693 (6th Cir. 1979) (mining of sand an 
gravel), cert. denied, 446 U.S. 908, 100 S.Ct. 1835, 64 L.Ed.2d 261 (1980), ani 
assert that in each of these cases, the long history of regulation controlled th 
question whether the industry at issue was pervasively regulated. In Bumge, 
however, the Court stated plainly that the duration of regulation of tk 
industry in question is just one factor relevant to the determination of whether 
the industry is "pervasively regulated." 482 U.S. at 700-02, 207 S.Ct. at 264. 

The Burger Court found that the automobile junkyard industry wa 
"pervasively regulated", even though regulation of that industry was a relativel 
recent phenomenon, because the provisions of the statute regulating th 
activities of a junkyard owner were extensive: in order to engage in th 
junkyard business, an operator must--obtain a license; maintain records aol 
make them available for inspection; and prominently display the vebick 
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identification number at his place of business. An operator who fails to 
comply with the statute risks civil fines, loss of his license, and criminal 
penalties. 482 U.S. at 703-05, 107 S.Ct. at 2644-45. Because the regulations 
were sO extensive, the junkyard owner could not have had a reasonable 
expectation of being free from warrantless inspections. The regulations 
governing the sale of rabbits for research appear to be comparatively as 
extensive as the regulations governing the automobile junkyard industry at 
issue in Burger. Thus, unless the short duration of regulation of the business 
of selling research animals created in the Lessers a reasonable expectation 
that they would be free from warrantless searches, the business of selling 
research animals should be considered pervasive. 

The effect of the short duration of regulation of the sale of rabbits for 
research does not outweigh the effect of the degree of regulation. When 
Craig Lesser started the rabbitry in 1974, the federal government had already 
been regulating and conducting warrantless searches of rabitries for eight 
years: first pursuant to the Laboratory Animal Welfare Act, see Pub.L. No. 
89-544, 80 Stat. 350 (codified as amended at 7 U.S.C. §§ 2131-2158), and then 
pursuant to the Animal Welfare Act of 1970. The Lessers submitted to 
warrantless inspections of rabbitries by agents of the APHIS for at least 12 
years (it is unclear from the record whether any inspections were conducted 
between 1974 and 1976). They cannot now argue that, because regulation of 
their rabbitry came about after the regulation of guns shops, liquor stores, and 
coal mines, they did not reasonably expect to have their rabbitry subjected to 
warrantless inspections. 

While one may debate why the regulation of rabbitries is a federal matter, 
the use of rabbits and other animals for research is instrumental in advancing 
knowledge of cures and treatments for diseases and injuries that afflict both 
humans and animals across the nation. Arguably by taking measures to assure 
that the animals are accorded the basic creature comforts, the federal 
government may be of some benefit to this research. While market forces 
may drive sellers of unhealthy research animals out of business (as research 
institutions must necessarily shun defective animals that would tarnish critical 
science) the expansive reading of the commerce clause undoubtedly allows for 
federal regulation of the treatment of animals intended for use in research. 
See Wickard v. Filburn, 317 U.S. 111, 63 S.Ct. 82, 87 L.Ed. 122 (1942) 
(standing for the proposition that the commerce clause presents a rather low 
hurdle to Congress’ power to regulate, even over agricultural matters that 
appear to be of indirect national impact). 

Our next inquiry, whether warrantless inspections are necessary to further 
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the regulatory scheme, presents a closer question. In United States v. Biswell, 
supra, 406 U.S. at 316, 92 S.Ct. at 1596, the Supreme Court observed that 


if inspection is to be effective and serve as a credible deterrent, 
unannounced, even frequent, inspections are essential. In this context, 
the prerequisite of a warrant could easily frustrate inspection; and if the 
necessary flexibility of time, scope, and frequency is to be preserved, the 
protections afforded by a warrant would be negligible. 


In this case, if the APHIS is to be successful in regulating the treatment of 
animals intended for use in research, it should be allowed to inspect the 
facilities with some uniform regularity. In rabbit farming many of the 
potential deficiencies that would violate the Act can be quickly concealed. 
See, e.g. 9 C.F.R. §§ 3.50(c) (improper storage of food); 3.50(d) (improper 
waste disposal); 3.50(e) (unclean washrooms); 3.56(a) (unsanitary primary 
enclosures). Thus the Department correctly observes that preserving the 
element of surprise and the possibility of frequent inspections is necessary it 
order the detect violators. In response the Lessers rightly point out the 
element of surprise may be easily maintained even with a warrant 
requirement--a warrant may be issued ex parte and executed without prior 
notice. See, e.g. Barlow’s, 436 U.S. at 316, 98 S.Ct. at 1822. Nevertheless, we 
believe a warrant requirement for the most routine inspection would interfere 
with the Department’s ability to function and unnecessarily increase the cost 
of the Secretary’s operations without a significant increase in privacy, 
especially since all licensed suppliers of research animals have a reasonable 
expectation of at least a couple of regular inspections by APHIS each year. 

We are also convinced that the Act’s inspection program provides 4 
constitutionally adequate substitute for a warrant. The Burger Court found 
that this requirement was met for three reasons: (1) The New York statute 
in question alerted automobile junkyard owners that their commercial 
premises would be subject to periodic inspections pursuant to the statute; (2) 
the statute set forth the scope of the inspection and notified the operator as 
to who was authorized to conduct an inspection; and (3) the statute limited 
the time, place, and scope of the inspections. 482 U.S. at 711, 107 S.Ct. al 
2648. 

Similarly, in this case, the Act alerted the Lessers that their rabbitry would 
be subject to periodic inspections by providing that "the Secretary shall make 
such investigations or inspections as he deems necessary to determine whether 
any dealer . . . has violated or is violating any provision of [the Act] or aay 
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regulation or standard issued thereunder." 7 U.S.C. § 2146(a). The Act also 
sets forth the scope of the inspections. It states that the Secretary shall . . . 
have access to the places of business and the facilities, animals and those 
records required to kept pursuant to section 2140 of this title of any. . . 


well 


tt, dealer." 7 U.S.C. § 2146(a). The terms "facilities" and "animals" are defined 
ne inthe Act. See 7 U.S.C. § 2132(g). The records subject to inspection are 
he | defined by the Act as those relating to "the purchase, sale, transportation, 
identification, and previous ownership of the animals." 7 U.S.C. § 2140. 
These records are described in detail in regulations promulgated by the 
ntof | Secretary. See 9 C.F.R. § 2.75. The Act also informs dealers as to who is 
+ the | authorized to conduct inspections. Under the Act, "the Secretary." 7 U.S.C. 
the  §2146(a), who is defined as an “employee of the Department of Agriculture," 
aled | isauthorized to conduct inspections. The regulations are more explicit, stating 
‘oper } that "APHIS officials" are authorized to make inspections. 9 C.F.R. § 2.126. 
mary | Finally, the Act and regulations also limit the time, place, and scope of the 
x the } mspections. The Act provides that the Secretary shall have access to a 
ry in } dealer’s facilities, animals and records for an inspection "at all reasonable 
t the | times." 7 U.S.C. § 2146(a). Again, the regulations are more explicit. Section 
rrant | 2.126(a) provides that each dealer must allow inspections of his facilities, 
prior animals, and records "during business hours." "Business hours" is defined in 
s, we | the regulations as "a reasonable number of hours between 7 a.m. and 7 p.m., 
rfere | Monday through Friday, except for legal Federal holidays, each week of the 
» cost | year." 9 C.FLR. § 1.1. An inspector is authorized to enter the dealer’s place 
ivacy, } of business; to examine records required to be kept by the Act and the 
nable | tegulations; to make copies of the records; to inspect and photograph the 
ear. | ‘acilities, property and animals; to document conditions and areas of 
Jes a} B0ncompliance; and to use a room, table, or other facilities necessary for 
found | ‘Xamination of the records and inspection of the property and animals. 9 
ratute | CFR. § 2.126(a)(1)-(b). The scope of the inspections thus is only as broad 
ercial } % 1S necessary to assure compliance with the Act and standards. For this 
2 (2) F teason, the Eighth Circuit held in Western States Cattle Co. v. Edwards, 895 
tor as | F.2d 438, 442 (8th Cir. 1990), that warrantless inspections similar to those at 
mited | Ssue in this case did not run afoul of the Fourth Amendment. 
Ct.a } Although we have determined that on balance the Act and its regulations 
provide a constitutionally adequate substitute for a search warrant during 
would } ‘utine searches, we will note one aspect of the regulatory scheme that still 
make | Ve us some pause--the possibility of harassment through an abuse of 
hether § authority by either excessive inspection or selective enforcement should 


or any F Personal animus arise. In Burger, the Court stressed that warrantless searches 
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will be tolerated only so long as the impact on the inspected’s property and}ie Judic 
business operations is no more than that necessary to further the overal fie penal 
regulatory scheme. 482 U.S. at 700-02, 107 S.Ct. at 2642-44. While a uniform 
number of inspections conducted in the due course of the regulatory scheme jireputat: 
may be tolerated without a warrant, once an individual begins to receive} Act. 
distinctive treatment without apparent justification (such as more inspections fit block 
than the regular schedule would indicate) oversight such as that provided by sulted : 
the warrant process may be required to assure that the inspected’s Fourth }mde no 
Amendment guarantees are met. Id. 


The Lessers also argue that the civil penalty of a $9250 fine and a 30-day 
suspension of their license was excessive. Our review of the sanctions 
imposed by the Secretary is limited. Where, like here, Congress has entrusted 
an administrative agency with the responsibility of selecting the means of 
achieving the statutory policy, “the relation of remedy to policy is peculiarly 
a matter for administrative competence.” Butz v. Glover Livestock Comm'n 
Co., 411 U.S. 182, 185, 93 S.Ct. 1455, 1457-58, 36 L.Ed.2d 142 (1973) (quoting 
American Power Co. v. SEC, 329 U.S. 90, 112, , 67 S.Ct. 133, 145-46, 91 L.Ed 
103 (1949)). Thus, we will overturn the Secretary’s choice of sanction only if 
we find it unwarranted in law or without justification in fact. Jd., 411 USa 
185-86, 93 S.Ct. at 1457-58. 

The Lessers do not challenge the Secretary’s determination that they failed 
to comply with six standards and that they committed five violations of the Ad 
by refusing to allow inspections. They challenge the severity of the penalty for 
these eleven violations. The Act provides that "[t]he Secretary shall give due 
consideration to the appropriateness of the penalty with respect to the size the 
business of the person involved, the gravity of the violation, the person’s good 
faith, and the history of previous violations." 7 U.S.C. § 2149. We accept that 
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and jie Judicial Officer gave due consideration to these factors before imposing 
erall {te penalty. Before imposing the penalty, the Judicial Officer noted that the 
form jlesser rabbitry sold 15,000 to 20,000 rabbits each year, that the rabbits had 
1eme jiteputation for being clean, and the Lessers had a history of compliance with 
ceive jie Act. He also found, however, that the failure to remove animal waste and 
tions fie blocked cage ventilation violation were serious deficiencies that could have 
ed by}tsulted in serious harm to the rabbits. And he found that the Lessers had 
ourth jude no attempt to correct the lighting violation. As to the overcrowding 
jilation and the existence of unsealed wood in the rabbitry, the Judicial 
d the {licer found that these were deficiencies that the Lessers had willfully 
prior filowed to exist for a long period of time. With respect to the Lessers’ 
oners fepeated refusals to allow inspections, the Judicial Officer found that these 
had a}itlusals were “manifestly willful" and in bad faith. 

LSR’s} The Lessers argue that most of the deficiencies were trivial and, as such, 
d. In}id not justify such harsh sanctions. To this we must respond that it is not 
‘tually jut role to assess the triviality or seriousness of the deficiencies. That role 
asic longs to the Secretary. Our limited function is to determine whether there 
ecess, fsfactual support for the sanctions and, if so, whether the sanctions imposed 
the Secretary for the deficiencies are lawful. Here, the Lessers do not 
ispute the factual basis for the sanctions, and the Secretary acted within his 
whority under the Act in imposing the sanctions that he imposed. 
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ANIMAL WELFARE ACT 
DEPARTMENTAL DECISIONS 


In re: DELTA AIR LINES, INC. 
AWA Docket No. 91-13. 
Decision and Order filed November 9, 1994. 


Civil penalties — Cease and desist provisions — Transporting animals in cargo space withou 
sufficient air. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer (Chief ALJ) assessing civ 
penalties of $140,000, with $60,000 held in abeyance for 1 year, for transporting 108 dogs and cat 
in a cargo space that was without sufficient air, causing the death of 32 dogs. The Order als 
directs Respondent to cease and desist from violating the Act, regulations and standards, ani 
in particular, to cease and desist from failing to ensure that dogs and cats have a supply of ai 
sufficient for normal breathing. Both parties filed appeals. When a regulated entity fails 
comply with the Animal Welfare Act, there is a separate violation for each animal harmed a 
placed in danger. A violation is willful if regulatory requirements have been careless 
disregarded, but it is unnecessary to make a finding of willfulness here because no license i 
being suspended or revoked. The civil penalties are based primarily on the serious nature 0 
Respondent’s violations. The Judicial Officer is not subject to the same limitations in reviewin 
a sanction imposed by an ALJ as a court in reviewing a sanction imposed by the Judicial Officer 


Robert A. Ertman, for Complainant. 

Karen L. Abrahams, Esq., Atlanta, GA, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, 4 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (! 
C.F.R. § 1.1 et seg.). On June 13, 1994, Chief Administrative Law Judy 
Victor W. Palmer (Chief ALJ) issued an Initial Decision and Order assessitf 
civil penalties of $140,000, with $60,000 held in abeyance for 1 year, fu 
transporting 108 dogs and cats in a cargo space that was without sufficient ai 
causing the death of 32 dogs. The Order also directs Respondent to ceas 
and desist from violating the Act, regulations and standards, and, in particulat 
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to cease and desist from failing to ensure that dogs and cats have a supply 0} 


air sufficient for normal breathing. 

On July 29, 1994, Complainant, seeking a civil penalty of $140,000, withm 
part thereof held in abeyance, appealed to the Judicial Officer, to whom find 
administrative authority has been delegated to decide the Department’s cast 
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subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35). Respondent filed a 
Cross-Appeal seeking reduced civil penalties, and a Petition to Reopen 
Hearing to introduce evidence showing Respondent’s participation in a study 
wth USDA and the Federal Aviation Administration to enhance the 
knowledge necessary for improving the conditions for safe and humane 
transport of animals in aircraft cargo compartments. The case was referred 
to the Judicial Officer for decision on October 13, 1994. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
$1.145(d)), was requested by Respondent, but is denied inasmuch as the 
sues are not complex, the case has been thoroughly briefed, and oral 
agument would seem to serve no useful purpose. 

Based upon a careful consideration of the entire record, I am adopting the 
nitial Decision and Order as the final Decision and Order, with deletions 
shown by dots, changes or additions shown by brackets, and trivial changes not 
gecified. The effective date of the Order is changed in view of the appeal, 
i} ad directions as to payment are added. Additional conclusions by the 
¥ judicial Officer follow the Chief ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a proceeding under the Animal Welfare Act, as amended (7 U.S.C. 
§§ 2131-2157; the Act). The Administrator of the Animal and Plant Health 
Inspection Service (APHIS) initiated this proceeding by filing a complaint on 
january 3, 1991, which charges that, on June 6, 1990, Delta Air Lines, Inc. 
(Delta), wilfully violated the Act and pertinent regulations and standards 
under the Act, by transporting 108 dogs and cats in a cargo space that was 
| without sufficient air. The complaint alleges all of the animals suffered harm 
#F ftom deprivation of oxygen which resulted in the death of 32 dogs. Delta 

tf aiswered the complaint on April 3, 1991, and admitted that 32 dogs died 
bllowing their transportation by Delta on June 6, 1990, but denied any wilful 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(TUS.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
mpinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
'f Pointed in January 1971, having been involved with the Department’s regulatory programs 
Jf ace 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
ite decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
ockyards Act regulatory program). 
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violation of the Act or Departmental regulations or standards. 

A motion that the case was ready for hearing was filed on July 28, 1993 
and a telephonic prehearing conference was held on October 6, 1993. 

I held an oral hearing in Atlanta, Georgia, on April 5, 1994. Complainay 
was represented by its attorney, Robert A. Ertman. Delta was represented hy 
its attorneys, Karen L. Abrahams and Jason R. Archambeau. Briefing wa 
completed on June 1, 1994. 

Upon consideration of the evidence of record and the arguments of th 
parties as set forth at the hearing and in their proposed findings, conclusion 
and supporting briefs, an Order is being entered requiring Delta to cease and 
desist from placing live animals in any cargo space which does not havea 
supply of air sufficient for their normal breathing. Delta is also being assessed 
a civil penalty of $140,000.00 for its [serious] violations of the Act, th 
regulations and the standards. However, $80,000.00 of the civil penalty shal 
be held in abeyance for one year, at which time it will be abrogated if Delta 
implements new animal handling guidelines determined by APHIS to b 
adequate, to assure that animals transported will have sufficient air for normd 
breathing. 


Findings of Fact 


1. Delta Air Lines, Inc., is a corporation organized under the laws of the 
State of Delaware with its principal place of business located at Hartsfield 
Atlanta International Airport, Atlanta, Georgia 30320. 

2. Delta is, and at all times material herein was, a registered carrier withi 
the meaning of sections 2 and 6 of the Act (7 U.S.C. §§ 2132 and 2136). 

3. On June 6, 1990, Delta transported 106 dogs and 2 cats contained in 8 
primary enclosures (kennels); one dog was accompanying a passenger; the res 
were being shipped Air Express by animal dealers. They were placed in the 
aft cargo compartment of a Boeing 737 and flown from Lambert Field, 
Louis, Missouri, to Salt Lake City International Airport, Utah. Upon arrival 
many of the puppies contained in the kennels appeared to be dead or ill and 
all of the animals were sent by Delta to a veterinary clinic. Twenty-five of the 
puppies were dead-on-arrival at the veterinary clinic and 7 others died after 
arrival (CX 1). Fifty-two other animals received treatment for various degrees 
of depression, dehydration and abdominal distention and some for vomiting 
and diarrhea; symptoms consistent with oxygen deprivation and stres 
responses. (CX 6 and RX 1). Twenty-four of the animals recovered and did 
not require treatment, but had been deprived of requisite air for normd 
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breathing and are found to have necessarily suffered discomfort while confined 
in the cargo compartment (Tr. 18-22). 

4. An histologic examination of the lungs of the dead puppies was 
performed by a veterinary pathologist who diagnosed the likely cause of their 
deaths to be hypoxia (deficiency of oxygen). (CX 7). 

5. The animals were transported on Delta Flight #1431, which was delayed 
for 2 hours and 12 minutes in departing St. Louis because of weather 
problems. (CX 1 and RX 5). 

6. During the entire 2 hour and 12 minute delay, the aft cargo compartment 
was not opened. The cargo compartment on this aircraft had "no air 
ventilation other than a small amount caused by leakage around the cargo 
seals during flight. Tight sealing of the 737 compartments is required because 
they are Class ‘D’ compartments, which are designed to control cargo fires by 
limiting available oxygen." (Boeing document identified as Exhibit A which 
was submitted with Respondent’s Proposed Findings, Conclusions and Brief.) 

7. Upon the closing of the cargo compartment doors, the only supply of air 
for the animals was the air already contained in the compartment which would 
not be replenished until the doors were reopened. This fact was unknown to 
Delta’s station master at St. Louis, who had control over the loading and 
transporting of the animals; he believed there were air inlets into the cargo 
bin (Tr. 43, 55). 

8. Delta’s station master had decided the aft cargo compartment of the 
airplane would provide the 108 animals with a sufficient supply of air for their 
normal breathing. He based this decision upon calculations he made in 
accordance with a Delta Standard Practice Manual which specified guidelines 
respecting the carbon dioxide various types and sizes of animals are likely to 
generate in replacement of the oxygen the cargo compartment would contain. 
The Practice Manual had been used for 25 years before the June 6, 1990, 
flight, and during the 2 prior years, Delta had regularly transported 55 to 60 
kennels, containing up to 2 animals per kennel, on one of its planes every 
Wednesday. Delta did not furnish any evidence to show that its guidelines 
were scientifically correct or were developed in collaboration with a 
veterinarian or any other appropriate expert. 


Conclusions 


1. The Department of Agriculture has jurisdiction in this matter. 
2. Respondent, Delta Air Lines, Inc., is a licensed carrier as defined in the 
Act. 
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3. On June 6, 1990, Delta placed 108 animals in a cargo space that did not 
have a supply of air sufficient for normal breathing for each live animal. As 
a result, the animals did not receive the requisite humane transportation it was 
incumbent upon Delta to provide, and the animals suffered harm from the 
deprivation of oxygen which caused 32 puppies to die and the rest to suffer 
stressful effects in varying degrees. 

4. Delta’s actions on June 6, 1990, constituted [serious] violations of the Act, 
the regulations ({9] C.F.R. § 2.100), and the standards ([9] C.F.R. § 3.13(c)), 
issued pursuant to the Act. 

5. It is appropriate under the Act (7 U.S.C. § 2149(b)), for an order to be 
issued requiring respondent to cease and desist from the described violations 
and to pay a civil penalty of $140,000.00. However, $80,000.00 of the penalty 
should be held in abeyance for one year from the effective date of the order, 
at which time the $80,000.00 shall be abrogated if respondent has 
implemented new animal handling guidelines, developed in collaboration with 
recognized veterinarians and other appropriate experts, which are determined 
by APHIS, shall adequately assure that animals transported by Delta in the 
future, will have a sufficient supply of air for normal breathing. 


Discussion 


On June 6, 1990, Delta loaded 108 animals consisting mainly of puppies, 
into the aft cargo compartment of a Boeing 737. Delta’s station manager in 
St. Louis testified that he did so on the basis of calculations specified in the 
guidelines of a "Standard Practice Manual" developed by Delta, for 
determining the adequacy of the air supply for transported dogs and cats. He 
was unaware that fresh air could not enter the cargo compartment after it was 
closed and no effort was made to reopen the cargo compartment during the 
2 hours and 12 minutes the plane awaited weather conditions to clear for its 
flight. 

The guidelines specified the amount of carbon dioxide animals of various 
types and sizes were likely to generate in displacement of available oxygen. 
To determine the weights of the animals, they were weighed together with 
their primary transport enclosures. Having earlier weighed empty specimen 
primary transport enclosures, the station master deducted its weight from that 
of each enclosure housing an animal to find each animal’s weight and then 
applied Delta’s guidelines. He may have miscalculated a lower than actual 
gross weight for the animals. (See his testimony compared with CX 4). Delta 
argues that its guidelines had been used for over 25 years and, without 
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incident, it had regularly loaded 55 to 60 kennels of animals onto a plane 
eery Wednesday for at least 2 years prior to June 6, 1990. It should 
therefore not be found to have wilfully violated the Act this day when things 
went wrong. 

No evidence was introduced by Delta to show that the guidelines were 
scientifically accurate or were developed in collaboration with a veterinarian 
or other expert on the subject. At any rate, the amount of air in the aft cargo 
compartment proved to be inadequate on June 6, 1990, and 108 animals 
suffered the effects of oxygen deprivation and 32 of the puppies died. 


As explained by Dr. Ron De Haven, who holds a degree in veterinary 
medicine and is the APHIS sector supervisor who administers and enforces 
the Act in 13 western states, Delta violated a performance standard which is 
phrased in terms of its goal rather than specific engineering or design terms. 
It was so written because of the many variables in aircraft design, 
environmental conditions, and the amount of inanimate cargo transported with 
mimals on a given flight. (Tr. 12). The performance standard stated 
(9] C.F.R. § 3.13(c) (1990)): 


No live dog or cat shall be placed in an animal cargo space that does not 
have a supply of air sufficient for normal breathing for each live animal 
contained therein, and the primary enclosures shall be positioned in the 
animal cargo space in such a manner that each dog or cat has access to 
sufficient air for normal breathing. 


The cross-examination of Dr. De Haven by Delta’s counsel (Tr. 15-18) 
illustrates the fact that Delta’s "Standard Practice Manual," which its 
employees were instructed to follow, required correct measurements of animal 
weights and cargo space which left virtually no room for error and became 
meaningless in the eventuality of a lengthy delay between the closing of the 
cargo compartment and actual takeoff. Moreover, Delta’s station master in 
charge of loading the 108 animals at St. Louis had apparently not been 
structed that new air could not enter the cargo compartment after it was 
dosed for flight. 

In these circumstances, Delta’s violation of the standard and thereby the 
pertinent regulation ({9] C.F.R. § 2.100) must be construed as [serious]. . . . 

A carrier that violates a regulation or standard under the Act: 
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may be assessed a civil penalty by the Secretary of not more than $2,500 
for each such violation, and the Secretary may also make an order that 
such person shall cease and desist from continuing such violation. ... 
The Secretary shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the person involved, 
the gravity of the violation, the person’s good faith, and the history of 
previous violations. Any such civil penalty may be compromised by the 
Secretary. (7 U.S.C. § 2149(b)). 


Consistent with established Departmental policy, when a regulated entiy 
fails to comply with the Act, the regulations or the standards, there is; 
separate violation for each animal consequently harmed or placed in danger, 
See Mary Bradshaw, 50 Agric. Dec. 499, 504 (1991); Jerome Johnson, 51 Agri. 
Dec. 209, 212 (1992); James W. Hickey, 47 Agric. Dec. 840, 848 (1988), aff 
878 F.2d 385 (9th Cir. 1989) (Table) (text in WESTLAW) (not to be citeda 
precedent under 9th Circuit Rule 36-3), printed in 48 Agric. Dec. 107 (1989) 
and James Petersen and Patricia Petersen, d/b/a Windy Hills Exotic Anim 
Farm, 53 Agric. Dec. __ (May 6, 1994) (AWA Docket No. 93-13; page 20d 
slip opinion). 

In accordance with that policy, APHIS has recommended a $1,000.00 citi 
penalty for each of the 108 animals exposed to the oxygen deprive 
environment, and an additional $1,000.00 penalty for each of the 32 puppie 
who died, or a total of $140,000.00. 

In light of the seriousness of the harm caused by Delta’s violation of tk 
standard, its [serious] nature, the size of Delta’s business, and its history 
previous violations,’ the recommended penalty is appropriate. In a somewhd 
similar case, a $60,000.00 consent decision and order was entered on Mart 
3, 1994. See TransWorld Airlines, Inc., AWA Docket No. 93-35 (Complaia 
alleged that 81 dogs were transported without sufficient air and 56 died as: 
result). However, I have no reason to doubt Delta’s good faith in wantingW 
meet its obligations under the Act. For that reason, part of the penalty wi 
be abrogated upon Delta’s implementation of new animal handling guidelins 
it develops in collaboration with recognized veterinarians and_ oth 
appropriate experts, that are satisfactory to APHIS, which shall ensure thi 


‘Delta has entered into five consent orders in prior cases: 39 Agric. Dec. 558 (1980); 
Agric. Dec. 14 (1983); 42 Agric. Dec. 1053 (1983); 44 Agric. Dec. 157 (1985); and 49 Agric. De 
1017 (1990) (a civil penalty of $10,000.00 was assessed in the most recent order). 
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the animals Delta transports in the future will indeed have sufficient air for 
normal breathing. 

Shipping animals in the unventilated cargo compartments of airplanes is 
inherently dangerous. Its akin to being locked inside a bank vault. Eventually 
there is no air to breathe. Even before that moment is reached, as available 
oxygen becomes seriously depleted, emotional stress and physical discomfort 
becomes more and more intense. , 

The surest way to prevent such suffering in the future is to prohibit the 
transport of animals in an airplane cargo compartment unless it is constantly 
supplied with new oxygen in maintenance of the levels needed by animals for 
normal breathing. It is uncertain, however, whether requisite airplane 
modifications would meet Federal Aviation Administration safety regulations 
for passenger and crew. The fresh oxygen could help fuel fires ignited in 
these least accessible, least monitored regions of airplanes. The pragmatic 
response to the requirement might be the cessation of animal transport by 
airplanes. 

Then animals might well be subjected to possibly greater traumas inherent 
in being transported long distances by rail or truck; and owners traveling by 
plane could not take their pets with them. 

The best source of requisite data for formulating workable, economically 
feasible standards for the protection of animals transported by air, is a 
concerned air carrier. Delta is now in precisely that position. It has all the 
resources needed to bring together veterinarians, engineers and those familiar 
with acceptable freight costs to develop these sorely needed standards. In 
requiring APHIS to first approve them, I leave it to the Administrator’s 
regulatory wisdom to determine whether this process should be expanded into 
industry-wide rulemaking, or is best developed with Delta ad hoc. 

If Delta develops a satisfactory new methodology, it will not only avoid the 
payment of the majority of the assessed penalty, it will also effectively 
demonstrate to the public its commitment to the safe, humane transport of 
animals, 

Accordingly, the following order shall be entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Complainant’s Response to Respondent’s Petition to Reopen Hearing states 
(Complainant’s Response at 2): 


There is no basis for Delta’s claim that the hearing should be reopened 
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to receive further evidence on a newly raised question. Nevertheless, in 
order to avoid any later posturing that the finding of wilful violations was 
sustained only because respondent’s attorneys failed to timely offer 
exonerating evidence, Complainant does not object to supplementing the 
record with the attachments to Delta’s request to reopen the hearing 
The documents must, however, be viewed in context. 


In the circumstances, the documents attached to Respondent’s Petition 
Reopen Hearing are received as part of the evidence in this case. Howeve 
they have not affected my decision as to the sanction. 

The Chief ALJ held that Respondent’s violations were "willful," statiy 
(Initial Decision at 6): 


The Secretary considers a violation to be wilful if regulator | 
requirements have been carelessly disregarded. The Norinsber 
Corporation, 52 Agric. Dec. 1617, 1624 (1993)[, appeal docketed, No. 
93-4264 (D.C. Cir. Dec. 10, 1993)]; and Arab Stock Yard, Inc., 37 Agric. 
Dec. 293, 306 (1978); aff'd sub nom. Arab Stock Yard v. United States, 
582 F.2d 39 (Sth Cir. 1978). Under that standard, Delta’s violations were 
clearly wilful. 


I have omitted that paragraph from the portions of the Chief ALJ’s Initi 
Decision adopted as the final decision, and I have changed the Chief AL) 
adjective "willful" to "serious" not because of any disagreement with the Chil 
ALJ but, rather, to avoid an unnecessary issue on appeal. There is no net 
to determine whether Respondent’s violations were willful since no license’ 
being suspended or revoked. See 5 U.S.C. § 558(c). Although thi 
Department and some courts take the position that a violation is willfuli 
regulatory requirements have been carelessly disregarded, other courts app 
a stricter standard.’ It is sufficient for the purposes of this case thi 
Respondent’s violations were serious. The harm to the animals could ha 
been avoided if Respondent had taken corrective action in the face of a} 
hour plus delay in the departure of the aircraft. Also, Respondent's statio 
master at St. Louis should have been informed that no air could enter tk 


Capital Produce Co. v. United States, 930 F.2d 1077, 1079-81 (4th Cir. 1991); Capitol Pack 
Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). See also Parchman v. USDA, 852F2 
858, 864-65 (6th Cir. 1988). 
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compartment once the cargo compartment doors were closed. 

As to the sanction, the Department’s current sanction policy is set forth in 
Inre S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th 
Cir. Apr. 23, 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the “severe” sanction policy set forth in many prior 
decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


I am in complete agreement with the views of the Chief ALJ. Although 


Respondent entered into five prior consent decisions (see note 1, supra), these 
prior consent orders do not show prior violations by Respondent.*? However, 
the fact that the five prior consent orders did not deter the violations at issue 
here "could be used to determine what kind of sanction is needed to deter 
[Respondent] from conduct prohibited by the statute." Spencer Livestock 
Comm’n Co. v. USDA, 841 F.2d 1451, 1458 (9th Cir. 1988). 

In closing, it should be noted that Respondent erroneously argues that the 
Judicial Officer is subject to the same limitations in reviewing a sanction 
imposed by an ALJ as a court in reviewing a sanction imposed by the Judicial 
Officer (Respondent’s Appeal at 13-14). That argument is erroneous. "On 
appeal from or review of the initial decision, the agency has all the powers 
which it would have in making the initial decision except as it may limit the 
issues On notice or by rule." 5 U.S.C. § 557(b). See, e.g., In re Blackfoot 
Livestock Comm’n Co., 45 Agric. Dec. 590, 634-44 (1986), aff'd, 810 F.2d 916 
(9th Cir. 1987) (35-day suspension order imposed by ALJ increased by Judicial 


"In re Jackie McConnell, 52 Agric. Dec. 1156, 1171 (1993), aff'd, 23 F.3d 407 (Table) (6th Cir. 
1994) (text in WESTLAW); Jn re Dr. Wade Markham, 51 Agric. Dec. 419, 429 n.6 (1992). 
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Officer sua sponte to 6 months, notwithstanding Complainant’s continuing 
recommendation for a 35-day suspension order). 
For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent, Delta Air Lines, Inc., its agents and employees, successors 
and assigns, directly or through any corporate or other device, shall cease and 
desist from violating the Act and the regulations and standards issued 
thereunder, and, in particular, shall cease and desist from failing to ensure 
that no live dog or cat shall be placed in an animal cargo space that does not 
have a supply of air sufficient for normal breathing for each live animal 
contained therein. 

2. Respondent is assessed a civil penalty of $140,000 of which $60,000 shall 
be paid within 60 days after service of this order on Respondent, by a certified 
check or money order made payable to the Treasurer of the United States 
and sent to the following address: 


United States Department of Agriculture 
Office of the General Counsel 
Marketing Division 

14th and Independence Ave., S.W. 
Room 2014 - South Building 
Washington, D.C. 20250-1417 


The remaining $80,000 shall be held in abeyance for 1 year from the 
effective date of this Order. At the expiration of the 1-year period, the 
remaining $80,000 shall be paid by certified check or money order made 
payable to the Treasurer of the United States and mailed to the above 
address; unless, before the 1-year period ends, the Animal Plant and Health 
Inspection Service files a statement attesting to its receipt of written animal 
handling guidelines developed by Delta Air Lines in collaboration with 
recognized veterinarians and other appropriate experts, which APHIS has 
determined will satisfactorily ensure that animals transported by Delta in the 
future shall have a sufficient supply of air for normal breathing. Upon APHIS 
filing such a statement, $80,000 of the $140,000 civil penalty shall be 
abrogated. 

The cease and desist provisions of this Order shall become effective on the 
first day after service of this Order on Respondent. 
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Inre: JAMES JOSEPH HICKEY, JR., d/b/a S & H SUPPLY CO., and 
JERRY R. BRANTON. 
AWA Docket No. 94-09. 
Decision and Order as to James Joseph Hickey, Jr., filed November 16, 1994. 


failure to file timely answer — Civil penalties — Disqualification — Interfering with inspectors 
during inspection — Recordkeeping — Maintenance of facilities — Failing to maintain 
programs of disease control and euthanasia — Failing to provide veterinary care — Willful — 
Violation of standards for care and housing of dogs and cats — Sanction. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) prohibiting Respondent from 
obtaining a license for a period of 10 years, assessing a civil penalty of $10,000, and directing 
Respondent to cease and desist from various practices involving interfering with inspectors 
during the course of an inspection, recordkeeping, maintenance of facilities, and failing to 
maintain programs of disease control, euthanasia, and adequate veterinary care. Respondent’s 
failure to file a timely Answer or deny the allegations of the Complaint constitutes an admission 
of the allegations and a waiver of hearing. It is no defense that the ALJ did not rule on 
Respondent’s Motions to Sever, Strike, and Make More Definite and Certain because the 
Department’s Uniform Rules of Practice, unlike the Federal Rules of Civil Procedure, do not 
enlarge the time for filing an Answer when a motion to strike or make more definite and certain 
isfiled. The formalities and technicalities of court pleading are not applicable in administrative 
proceedings. It is only necessary that the Complaint reasonably apprise the litigant of the issues 
in controversy. The sanctions sought by Complainant and imposed by the ALJ are consistent 
with the sanctions imposed in other AWA cases of a similar nature. 


Tejal Mehta, for Complainant. 

Andrew P. Ositis, Salem, OR, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (9 
CFR. § 1.1 et seqg.). On August 23, 1994, Administrative Law Judge 
Dorothea A. Baker (ALJ) issued an initial Decision and Order prohibiting 
Respondent from obtaining a license for a period of 10 years, assessing a civil 
penalty of $10,000, and directing Respondent to cease and desist from various 
practices involving interfering with inspectors during the course of an 
inspection, recordkeeping, maintenance of facilities, and failing to maintain 
programs of disease control, euthanasia, and adequate veterinary care. 

On September 26, 1994, Respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 





1088 ANIMAL WELFARE ACT 


Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35)! 
The case was referred to the Judicial Officer for decision on October 20, 1994, 

Based upon a careful consideration of the entire record, the Initial Decision 
and Order (with a few minor editorial changes) is adopted as the Find} 
Decision and Order, except that the effective date is changed in view of the 
appeal. Additional conclusions by the Judicial Officer follow the ALJs 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), a 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture, alleging that James Joseph Hickey and Jerry R. 
Branton willfully violated the Act. 

A copy of the complaint and the Rules of Practice governing proceeding 
under the Act, 7 C.F.R. §§ 1.130-1.151, was served on James Joseph Hickey | 
(hereafter "respondent") on April 21, 1994, by certified mail. Respondent wa 
informed in the letter of service that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer any allegation in the complaint 
would constitute an admission of that allegation. 

The respondent failed to file an answer within the time prescribed in the f 
Rules of Practice, and the material facts alleged in the complaint, which are f 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as Findings of Fact and Conclusions of Law. 

The complaint was filed herein on April 4, 1994, alleging, inter alia, with 
specificity, that respondent James Joseph Hickey, Jr., d/b/a S & H Supply 
Co., had violated various provisions of the Animal Welfare Act. JerryR 
Branton was also named as a respondent. On July 18, 1994, a Default 
Decision was issued as to him, providing for a period of disqualification and 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in F 
January 1971, having been involved with the Department’s regulatory programs since 1% 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from th 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and f 
Stockyards Act regulatory program). 
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the imposition of a $2,500 civil penalty. 

The complaint was served on respondent Hickey on April 21, 1994. 
| Respondent Hickey failed to file an answer. However, he did file, on May 10, 
1994, a Request for Hearing and Motions (to Sever, Strike, and Make More 
Definite and Certain), to which complainant filed a Response on May 17, 
1994. The case was assigned to this Judge on June 15, 1994, at a time after 
respondent was in default for having failed to file an answer. However, in 
complainant’s Response of May 17, 1994, it was stated: 


Complainant has alerted Respondent’s counsel, Mr. Andrew Ositis, of 
this [Default]. Complainant will not object to the Court’s granting an 
extension of time up through an additional 30 days for Respondent to file 
an Answer. 


Upon assignment of the case to me on June 15, 1994, I issued 
Clarification of Status of Record" which specifically stated: 


Accordingly, Respondent Hickey is granted to and including July 15, 1994, 
within which to file an Answer. 


I further stated, "Assuming that an Answer is filed," respondent Hickey’s 
| Motions would be considered. Respondent Hickey has more than sufficiently 
been advised that the filing of an answer was required by the Rules of 
Practice; by the Judge’s above-referenced Clarification of Status of Record; 

and, by complainant’s counsel who has indicated: 


On May 17, 1994, attorney for complainant also called the respondent’s 
attorney, Andrew Ositis, to inform him that the Rules of Practice 
required the filing of an answer. (Motion: July 28, 1994). 


Respondent Hickey has filed no answer as required by the Rules of Practice 
and Procedure. Respondent Hickey seeks to avoid the requirement of filing 
| an answer because there has been no ruling on his Motions filed May 10, 
1994. This was addressed by the Judge in the Clarification of Status of 
Record. The filing of Motions does not obviate the requirement of filing an 
answer. There is no necessity to rule on said Motions at this time but if I 
were to rule, I would deny Respondent Hickey’s Motions in their entirety 
(except for request for hearing), premised on the record as a whole, including 
| the reasons set forth by complainant in its Response thereto of May 17, 1994. 
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This decision and order, therefore, is issued pursuant to section 1.139 of th 
Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact and Conclusions of Law 


1. James Joseph Hickey, Jr., d/b/a S & H Supply Co., is an individu 
whose address is 5050 Columbus Street, SE TRLR 33, Albany, Oregon 97321, 

2. James Joseph Hickey, Jr., at all times material herein, was licensed ani 
operating as a dealer as defined in the Act and the regulations, and wa 
subject to the provisions of the Act. The Secretary, therefore, has jurisdiction 
in this matter. 

3. From on or about October 24, 1989, and continuing to on or about 
June 28, 1990, respondent James Joseph Hickey, Jr., purchased at least 46 liv 
random source dogs and cats from an unlicensed dealer, Jerry R. Branton 
who did not breed and raise the dogs and cats on his own premises, in willfi 
violation of section 2.132 of the regulations (9 C.F.R. § 2.132). 

4. On February 7, 1990, APHIS inspected respondent James Joseph 
Hickey, Jr.’s dog facility and records and found that respondent had failed to 
maintain complete records showing the acquisition, disposition, ani 
identification of animals, in willful violation of section 10 of the Act (7 USC 
§ 2140) and section 2.75(a)(1) of the regulations (9 C.F.R. § 2.75(a)(1)). 

5. On February 7, 1990, APHIS inspected respondent James Joseph 
Hickey, Jr.’s premises and found that respondent had failed to maintan 
programs of disease control and prevention, euthanasia, and adequatt 
veterinary care under the supervision and assistance of a doctor of veterinary 
medicine and failed to provide veterinary care to animals in need of care, it 
willful violation of section 2.40 of the regulations (9 C.F.R. § 2.40). 

6. On February 7, 1990, APHIS inspected respondent James Joseph 
Hickey, Jr.’s premises and found that respondent had failed to provi 
adequate veterinary care to animals, in willful violation of section 2.40 of th 
regulations (9 C.F.R. § 2.40). 

7. On February 7, 1990, APHIS inspected respondent James Joseph 
Hickey, Jr.’s dog facility and found the following willful violations of sectio 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the specified standards: 

a. Provisions were not made for the removal and disposal of animd 
wastes so as to minimize vermin infestation, odors, and disease hazards (! 
C.F.R. § 3.1(d)); 

b. Primary enclosures for dogs were not structurally sound ani 
maintained in good repair so as to protect the animals from injury and 0 
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contain them (9 C.F.R. § 3.4(a)); and 
c. Primary enclosures for dogs were not sanitized as required (9 C.F.R. 
§3.7(a)). 

8. On June 22, 1990, APHIS inspected respondent James Joseph Hickey, 
Jr’s dog facility and found that watering receptacles for dogs were not kept 
clean and sanitized (9 C.F.R. § 3.6) in willful violation of section 2.100(a) of 
the regulations (9 C.F.R. 2.100(a)) and the specified standards. 

9, On June 22, 1990, respondent James Joseph Hickey, Jr., willfully violated 
section 16 of the Act, 7 U.S.C. § 2146, and section 2.126 of the regulations, 9 
CFR. § 2.126, by failing to give APHIS officials access to any records relating 
to numerous dogs on hand at the dog facility. 

10. On June 22, 1990, respondent James Joseph Hickey, Jr., willfully 
violated section 16 of Act, 7 U.S.C. § 2146, and section 2.126 of the 
regulations, 9 C.F.R. § 2.126, by interfering with APHIS inspection of the dog 
facility and related records through verbal abuse and threats. 

11, On June 22, 1990, APHIS inspected respondent James Joseph Hickey, 
Jr’s cat facility and records and found that respondent had failed to maintain 
complete records showing the acquisition, disposition, and identification of 
animals, in willful violation of section 10 of the Act (7 U.S.C. § 2140) and 
section 2.75(a)(1) of the regulations (9 C.F.R. § 2.75(a)(1)). 

12. On June 22, 1990, APHIS inspected respondent James Joseph Hickey, 
Jr’s cat facility and found that primary enclosures for cats were not 
structurally sound and maintained in good repair so as to protect the animals 
from injury and to contain them (9 C.F.R. § 3.4(a)), in willful violation of 
section 2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the specified 
standards. 

13. The following Order is authorized by the Act and warranted under the 
circumstances. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s Rules of Practice Governing Formal Adjudicatory 
Administrative Proceedings Instituted By The Secretary, a Respondent’s 
failure to file a timely Answer or deny the allegations of the Complaint 
constitutes an admission of the allegations in the Complaint and a waiver of 
hearing. Specifically, the Rules of Practice provide (7 C.F.R. §§ 1.136(a)-(c), 
139, .141(a)): 


§ 1.136 Answer. 
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(a) Filing and service. Within 20 days after the service of the 
complaint . . . the respondent shall file with the Hearing Clerk an answer 
signed by the respondent or the attorney of record in the proceeding. . 


(b) Contents. The answer shall: 


(1) Clearly admit, deny, or explain each of the allegations of the 
Complaint and shall clearly set forth any defense asserted by the 
respondent; or 


(2) State that the respondent admits all the facts alleged in the 
complaint; or 


(3) State that the respondent admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining allegations 
and consents to the issuance of an order without further procedure. 


(c) Default. Failure to file an answer within the time provided under 
§ 1.136(a) shall be deemed, for purposes of the proceeding, an admission 
of the allegations in the Complaint, and failure to deny or otherwise 


respond to an allegation of the Complaint shall be deemed, for purposes 
of the proceeding, an admission of said allegation, unless the parties have 
agreed to a consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of facts. 


The failure to file an answer, or the admission by the answer of all the 
material allegations of fact contained in the complaint, shall constitute a 
waiver of hearing. Upon such admission or failure to file, complainant 
shall file a proposed decision, along with a motion for the adoption 
thereof, both of which shall be served upon the respondent by the 
Hearing Clerk. Within 20 days after service of such motion and 
proposed decision, the respondent may file with the Hearing Clerk 
objections thereto. If the Judge finds that meritorious objections have 
been filed, complainant’s Motion shall be denied with supporting reasons. 
If meritorious objections are not filed, the Judge shall issue a decision 
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without further procedure or hearing. . . . 


§1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on the facts 
by including such request in the complaint or answer, or by a separate 
request, in writing, filed with the Hearing Clerk within the time in which 
an answer may be filed. Failure to request a hearing within the time 
allowed for the filing of the answer shall constitute a waiver of such 
hearing. 


The Complaint contains allegations virtually identical to the findings of fact, 
supra, and states (Complaint at 5): 


The respondents shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250-9200, in 
accordance with the Rules of Practice governing proceedings under the 
Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall constitute 
an admission of all the material allegations of this complaint. 


In addition, the letter from the Hearing Clerk enclosing a copy of the Rules 
of Practice and serving a copy of the Complaint on Respondent expressly and 
accurately advised Respondent of the effect of failure to file an Answer or 
plead specifically to any allegation of the Complaint. The letter states: 


Most importantly, you have 20 days from the receipt of this letter to file 
with the Hearing Clerk an original and four copies of your written and 
signed answer to the complaint. It is necessary that your answer set 
forth any defense you wish to assert, and to specifically admit, deny or 
explain each allegation of the complaint. Your answer may include a 
request for an oral hearing. Failure to file an answer or filing an answer 
which does not deny the material allegations of the complaint, shall 
constitute an admission of those allegations and a waiver of your right to 
an oral hearing. 


Respondent did not file an Answer to the Complaint. Accordingly, the 
default order was properly issued in this case. Although on rare occasions 
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default decisions have been set aside for good cause shown or wher 
Complainant did not object,” Respondent has shown no basis for setting aside 
the default decision here.” 


2In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishabk 
Agricultural Commodities Act had lapsed before service was attempted); Jn re J. Fleishman& 
Co., 38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); Inn 
Henry Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric 
Dec. 195 (1976); and see In re Vaughn Gallop, 40 Agric. Dec. 217 (order vacating default 
decision) (case remanded to determine whether just cause exists for permitting late answer), final 
decision, 40 Agric. Dec. 1254 (1981). 


*See In re Mike Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not 
filed); Jn re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper wher 
answer not filed); Jn re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper 
where answer not filed); Jn re Charley Charton, 46 Agric. Dec. 1082 (1987) (default order proper 
where answer not filed); Jn re Les Zedric, 46 Agric. Dec. 948 (1987) (default order proper where 
timely answer not filed); Jn re Arturo Bejarano, 46 Agric. Dec. 925 (1987) (default order proper 
where timely answer not filed; respondent properly served even though his sister, who signed for 


the complaint, forgot to give it to him until after the 20-day period had expired); Jn re Schmid 
& Son, Inc.. 46 Agric. Dec. 586 (1987) (default order proper where timely answer not filed); In 
re Roy Carter, 46 Agric. Dec. 207 (1987) (default order proper where timely answer not filed; 
respondent properly served where complaint sent to his last known address was signed for by 
someone); Jn re Luz G. Pieszko, 45 Agric. Dec. 2565 (1986) (default order proper where answer 
not filed); Jn re Elmo Mayes, 45 Agric. Dec. 2320 (1986) (default order proper where answer not 
filed), rev'd on other grounds, 836 F.2d 550 (6th Cir. 1987) (unpublished); In re Leonard 
McDaniel, 45 Agric. Dec. 2255 (1986) (default order proper where timely answer not filed); In 
re Joe L. Henson, 45 Agric. Dec. 2246 (1986) (default order proper where answer admits or dots 
not deny material allegations); /n re J.W. Guffy, 45 Agric. Dec. 1742 (1986) (default order proper 
where answer, filed late, does not deny material allegations); Jn re Wayne J. Blaser, 45 Agric. Det. 
1727 (1986) (default order proper where answer does not deny material allegations); Jnr 
Northwest Orient Airlines, 45 Agric. Dec. 2190 (1986) (default order proper where timely answer 
not filed); Jn re Jerome B. Schwartz, 4S Agric. Dec. 1473 (1986) (default order proper wher 
timely answer not filed); Jn re Midas Navigation, Lid., 45 Agric. Dec. 1676'(1986) (default order 
proper where answer, filed late, does not deny material allegations); Jn re Gutman Bros, Lid, 
45 Agric. Dec. 956 (1986) (default order proper where answer does not deny material 
allegations); In re Dean Daul, 45 Agric. Dec. 556 (1986) (default order proper where answer, 
filed late, does not deny material allegations); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. 212 
(1985) (default order proper where timely answer not filed; irrelevant that respondent's main 
office did not promptly forward complaint to its attorneys); Jn re Carl D. Cuttone, 44 Agric. Det 
1573 (1985) (default order proper where timely answer not filed; respondent Carl D. Cutton 
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The requirement in the Department’s Rules of Practice that Respondents 
deny or explain any allegation of the Complaint and set forth any defense in 
atimely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The Department’s five 
ALI’s frequently dispose of 450 to 500 cases in a year. In recent years, the 
Department’s Judicial Officer has disposed of 50 to 60 cases per year. In a 
recent month, 50 new cases were filed with the Hearing Clerk. 

The courts have recognized that administrative agencies "should be ‘free to 
fashion their own rules of procedure and to pursue methods of inquiry capable 
of permitting them to discharge their multitudinous duties." If Respondent 
were permitted to contest some of the allegations of fact at this late date, or 
raise new issues, all other Respondents in all other cases would have to be 
afforded the same privilege. Permitting such practice would greatly delay the 
administrative process and would require additional personnel. However, 
there is no basis for permitting Respondent to present matters by way of 


*(...continued) 

properly served where complaint sent by certified mail to his last business address was signed 
for by Joseph A. Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); Jn re 
Corbett Farms, Inc., 43 Agric. Dec. 1775 (1984) (default order proper where timely answer not 
filed; respondent cannot present evidence that it is unable to pay $54,000 civil penalty where it 
waived its right to a hearing by not filing a timely answer); Jn re Ronald Jacobson, 43 Agric. Dec. 
780 (1984) (default order proper where timely answer not filed); Jn re Joseph Buzun, 43 Agric. 
Dec. 751 (1984) (default order proper where timely answer not filed; respondent Joseph Buzun 
properly served where complaint sent by certified mail to his residence was signed for by 
someone named Buzun); Jn re Ray Mayer, 43 Agric. Dec. 439 (1984) (decision as to respondent 
Doss) (default order proper where timely answer not filed; irrelevant whether respondent was 
unable to afford an attorney), appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Willard 
Lambert, 43 Agric. Dec. 46 (1984) (default order proper where timely answer not filed); In re 
Danny Rubel, 42 Agric. Dec. 800 (1983) (default order proper where respondent acted without 
an attorney and did not understand the consequences and scope of a suspension order); Jn re 
Randy & Mary Berhow, 42 Agric. Dec. 764 (1983) (default order proper where timely answer not 
filed); In re Pastures, Inc., 39 Agric. Dec. 395, 396-97 (1980) (default order proper where 
respondents misunderstood the nature of the order that would be issued); Jn re Jerry Seal, 39 
Agric. Dec. 370, 371 (1980) (default order proper where timely answer not filed); Jn re 
Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default order not set aside because 
of respondents’ contentions that they misunderstood the Department’s procedural requirements, 
when there is no basis for the misunderstanding). 


‘Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. v. 
United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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defense at this time. 

Respondent argues that he was justified in not filing an Answer because tk 
ALJ did not rule on his motions to sever, strike, and make more definite a 
certain. If this case were in a federal district court operating under tk 
Federal Rules of Civil Procedure, Respondent’s argument would be correg 
The Federal Rules of Civil Procedure provide: 


Rule 12. Defenses and Objections—When and How Presented—By 
Pleading or Motion—Motion for Judgment on Pleadings 


(a) WHEN PRESENTED. A defendant shall serve an answer within 2) 
days after the service of the summons and complaint upon that 
defendant, except when service is made under Rule 4(e) and a different 
time is prescribed in the order of court under the statute of the United 
States or in the statute or rule of court of the state. ... The service of 
a motion permitted under this rule alters these periods of time a 
follows, unless a different time is fixed by order of the court: (1) if the 
court denies the motion or postpones its disposition until the trial on the 
merits, the responsive pleading shall be served within 10 days after notice 
of the court’s action; (2) if the court grants a motion for a more definite 
statement the responsive pleading shall be served within 10 days after the 
service of the more definite statement. 


(e) MOTION FOR MORE DEFINITE STATEMENT. If a pleading to 
which a responsive pleading is permitted is so vague or ambiguous that 
a party cannot reasonably be required to frame a responsive pleading 
the party may move for a more definite statement before interposing a 
responsive pleading. The motion shall point out the defects complained 
of and the details desired. If the motion is granted and the order of the 
court is not obeyed within 10 days after notice of the order or within 
such other time as the court may fix, the court may strike the pleading 
to which the motion was directed or make such order as it deems jus. 


(f) MOTION TO STRIKE. Upon motion made by a party before 
responding to a pleading or, if no responsive pleading is permitted by 
these rules, upon motion made by a party within 20 days after the service 
of the pleading upon the party or upon the court’s own initiative at any 
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time, the court may order stricken from any pleading any insufficient 
defense or any redundant, immaterial, impertinent, or scandalous matter. 


However, unlike the Federal Rules of Civil Procedure, the Department’s 
Uniform Rules of Practice applicable to all disciplinary hearings categorically 
require that an Answer be filed within 20 days after service of the Complaint. 
There is no provision in the Department’s Rules of Practice altering the 
period of time for filing an Answer because of a motion to strike or for a 
more definite statement. The Rules of Practice were drafted in this manner 
by design, in order to avoid the delays between the Complaint and the Answer 
that are commonplace in court proceedings. Furthermore, those of us who 
worked on the Department’s Uniform Rules of Practice recognized that there 
are striking differences between judicial complaints and administrative 
disciplinary complaints. As stated in Jn re Dane O. Petty, 43 Agric. Dec. 1406, 
1434-35 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986): 


hin 20 
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It is well settled that the formalities and technicalities of court pleading 
are not applicable in administrative proceedings.” It is only necessary 
that the complaint in an administrative proceeding reasonably apprise the 
litigant of the issues in controversy; any such notice is adequate and 
satisfies due process in the absence of a showing that some party was 
misled.” 


"Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944); FCC v. Pottsville 
Broadcasting Co., 309 U.S. 134, 142-44 (1940). 


*NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 350-51 (1938); 
Aloha Airlines, Inc. v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 1979); NLRB 
v. Sunnyland Packing Co., 557 F.2d 1157, 1161 (Sth Cir. 1977); L.G. 
Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971); Bruhn’s Freezer Meats 
of Chicago, Inc. v. USDA, 438 F.2d 1332, 1342 (8th Cir. 1971); Swift & 
Co. v. United States, 393 F.2d 247, 252-53 (7th Cir. 1968); Cella v. United 
States, 208 F.2d 783, 788-89 (7th Cir. 1953), cert. denied, 347 U.S. 1016 
(1954); American Newspaper Pub. Ass’n v. NLRB, 193 F.2d 782, 799-800 
(7th Cir. 1951), cert. denied sub nom. International Typographical Union 
v. NLRB, 344 U.S. 816 (1952); Mansfield Journal Co. v. FCC, 180 F.2d 
28, 36 (D.C. Cir. 1950); E.B. Muller & Co. v. FTC, 142 F.2d 511, 518-19 
(6th Cir. 1944); .A.E. Staley Mfg. Co. v. FTC, 135 F.2d 453, 454-55 (7th 
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Cir. 1943); NLRB v. Pacific Gas & Elec. Co., 118 F.2d 780, 788 (9th Cir, 
1941); In re Sterling Colo. Beef Co., 35 Agric. Dec. 1599, 1601 (1976) 
(ruling on certified questions), final decision, 39 Agric. Dec. 184 (1980), 
appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re Holcomb, 
35 Agric. Dec. 1165, 1173-74 (1976). 


The Department very deliberately did not provide in its Rules of Practice 
for a delay incident either to a motion to strike or for a more definite 
statement of the Complaint. 

The Rules of Practice are controlling irrespective of whether Respondent 
had knowledge of them. But in this case, Respondent was provided witha 
copy of the Rules of Practice with the Hearing Clerk’s letter serving the 
Complaint. In addition, the Complaint and the Hearing Clerk’s letter both 
advised Respondent of the need to file a timely Answer. Moreover, | 
Complainant’s attorney advised Respondent’s attorney on May 17, 1994, bya 
telephone call and a response to Respondent’s motions that Respondent was 
in default because of his failure to file a timely Answer. Specifically, 
Complainant stated in Complainant’s Response to Respondent Hickey’ 
Motions to Sever, Strike and Make More Definite and Certain filed May 17, 
1994, at 6-7: 


Respondent was served with the Complaint on April 21, 1994, 
Complainant notes that Respondent has failed to file an Answer 
affirming or denying the allegations of the Complaint within 20 days of 
the date of service, as per the Rules of Practice, 7 C.F.R. § 1.136. 
Respondent has also failed to file a request for an extension of time for 
filing an Answer. According to the Rules of Practice, 7 C.F.R. § 
1.136(c), Respondent is now subject to default. 


Complainant has alerted Respondent’s counsel, Mr. Andrew Ositis, of 
this. Complainant will not object to the Court’s granting an extension of 
time up through an additional 30 days for Respondent to file an Answer. 


On June 16, 1994, the ALJ filed a document labeled "Clarification of Status 
of Record," stating: 


On May 10, 1994, Respondent Hickey, through counsel filed Motions 
to Sever, Strike, and Make More Definite and Certain, together with a 
request for hearing. Complainant filed a Response thereto on May 17, 
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1994, opposing said Motions, except for the request for an oral hearing, 
and stated, among other things: 


Complainant will not object to the Court’s granting an extension of 
time up through an additional 30 days for Respondent to file an 
Answer. 


Accordingly, Respondent Hickey is granted to and including July 15, 
1994, within which to file an Answer. Assuming that an Answer is filed, 
a pre-hearing conference call will be arranged and other aspects of 
Respondent Hickey’s Motions will be considered, including a time and 
place of the oral hearing, and dates for the mutual exchange of copies of 
anticipated exhibits and witness lists. 


Copies hereof shall be served upon the parties. 


Respondent’s attorney states that he never received the ALJ’s "Clarification 
of Status of Record." In Respondent’s Objections to Proposed Decision and 
Order at 1, Respondent states: 


1. On May 10, 1994, pursuant to 7 C.F.R. § 1.143(b)(2), respondent 
Hickey filed motions to sever, strike, and to make more definite portions 
of the complaint in the case. While counsel for the agency filed 
objections to the motion, there has never been a ruling on the motions; 
only an apparent extension of time, never received by counsel, in which 
to file an answer. 


Assuming that Respondent’s attorney did not receive the ALJ’s Order 
extending his time for filing an Answer, Respondent was, nonetheless, bound 
by the Department’s Rules of Practice. Respondent was in default for failure 
to file an Answer, as required by the Rules of Practice. Procedural due 
process does not require the Department to have a rule like Rule 12 of the 
Federal Rules of Civil Procedure extending the time for filing an Answer until 
after a ruling is made on a motion to strike or for a more definite statement. 


As to the sanction, the Department’s current sanction policy is set forth in 
In re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th 
Cir. Apr. 23, 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
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under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-62 (1987), affd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


The sanctions sought by Complainant and imposed by the ALJ are 
consistent with the sanctions imposed in other AWA cases of a similar nature. 
See, e.g., In re Ron Morrow, 53 Agric. Dec. 144 (1994) ($50,000 civil penalty 
and 10-year license disqualification); /n re James Petersen, 53 Agric. Dec. 80 
(1994) ($5,000 civil penalty and 1-year license disqualification); Jn re Ale 
Pasternak, 52 Agric. Dec. 180 (1993) ($10,000 civil penalty and minimum 1- 
year license suspension); Jn re Dwight Carpenter, 51 Agric. Dec. 239 (1992) 
($3,000 civil penalty and minimum 6-month license suspension). The ALJ's 
sanction is appropriate in view of Respondent’s violations in this case. The 
violations are particularly egregious because they occurred while a prior 
disciplinary case was pending before the Department involving somewhat 
similar violations. Jn re S.S. Farms Linn County, Inc. (Decision as to James 
Joseph Hickey and Shannon Hansen), 50 Agric. Dec. 476 (1991) ($10,000 civil 
penalty and minimum 1-year license suspension), aff'd, 991 F.2d 803 (9th Cir. 
1993) (Table) (text in WESTLAW) (not to be cited as precedent under 9h 
Circuit Rule 36-3). 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent, his agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from: 

(a) Failing to maintain housing facilities for dogs in a structurally sound 
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wadition and in good repair; 

(b) Failing to make provisions for the removal and disposal of animal 
wastes; 

(c) Failing to keep food and water receptacles clean and sanitized; 

(d) Failing to maintain primary enclosures for dogs in a clean and 
sanitary condition; 

(e) Failing to establish and maintain programs of disease control and 
pevention, euthanasia, and adequate veterinary care under the supervision 
and assistance of a doctor of veterinary medicine; 

(f) Failing to provide veterinary care to animals; and 

(g) Failing to maintain records of the acquisition, disposition, 
description, and identification of animals, as required; 

(h) Failing to give APHIS officials access to records relating to the 
facility being inspected; and 

(i) Interfering with APHIS inspection of the facility and records through 
verbal abuse and threats. 

2, The Respondent is assessed a civil penalty of $10,000 which shall be paid 
within 90 days after service of this Order by a certified check or money order 
made payable to the Treasurer of the United States. The check or money 
oder should be sent to Tejal Mehta, Marketing Division, Office of the 
General Counsel, United States Department of Agriculture, Room 2014, 
South Building, Washington D.C. 20250-1417. 

3, The Respondent is disqualified for a period of 10 years from being 
licensed under the Act and regulations. 

The provisions of this Order shall become effective on the day after service 
ofthis Order on Respondent. 


lnree TUFFY TRUESDELL AND BARBARA TRUESDELL. 
AWA Docket No. 94-6. 
Decision and Order filed November 30, 1994. 


Default — Civil penalties — Cease and desist order — License suspension — Failure to provide 
propriate animal care and facilities — Failure to maintain complete and accurate records — 
Failure to file answer — Exhibitor. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer assessing civil penalties of 
2000, and suspending Respondents’ license for 60 days. Respondents were ordered to cease 
and desist from failing to maintain their facilities properly, failing to remove wastes and control 
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pests, and failing to maintain complete and accurate records of the acquisition and dispositig 
of animals. The sanction is not too severe, in view of the numerous violations found on {oy 
different dates over a period of almost 13 months. 


Donald A. Tracy, for Complainant. 

Howard E. Manning, Jr., Raleigh, North Carolina, for Respondents. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, « 
amended (7 U.S.C. § 2131 et seq.), and the regulations and standards issue 
thereunder (9 C.F.R. § 1.1 et seq.). On August 8, 1994, Chief Administratix 
Law Judge Victor W. Palmer (Chief ALJ) issued an Initial Decision ai 
Order assessing civil penalties of $2,000, and suspending Respondents’ licens 
for 60 days. Respondents were ordered to cease and desist from failing \ 
maintain their facilities properly, failing to remove wastes and control pest 
and failing to maintain complete and accurate records of the acquisition ani 
disposition of animals. 

On October 3, 1994, Respondents, seeking a reduction in the sanction 
appealed to the Judicial Officer, to whom final administrative authority ha 
been delegated to decide the Department’s cases subject to 5 U.S.C. §§ 5% 
and 557 (7 C.F.R. § 2.35).' The case was referred to the Judicial Officer fx 
decision on November 9, 1994. 

Based upon a careful consideration of the record, the Initial Decision ai 
Order is adopted as the final Decision and Order, with a few editorial chang 
not specified, and with the word "animals" substituted for "dogs" in paragrapt 
1(a) of the Order. The effective date of the Order is changed in view of tk 
appeal, and directions as to payment of the civil penalty are addet 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusion 


'The position of Judicial Officer was established pursuant to the Act of April 4, 190( 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), repniel 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed 
January 1971, having been involved with the Department's regulatory programs since 1¥ 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers a 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act. 

‘| Copies of the complaint and the Rules of Practice governing proceedings 
™E wider the Act, 7 C.F.R. §§ 1.130-1.151, were served on the respondents, Tuffy 

'} Tnesdell and Barbara Truesdell, by the Hearing Clerk by certified mail on 
lmuary 8, 1994. Respondents were informed in the letter of service that an 
T aswer should be filed pursuant to the Rules of Practice and that failure to 
aswer any allegation in the complaint would constitute an admission of that 
allegation. 

Respondents Tuffy Truesdell and Barbara Truesdell have failed to file an 
aswer Within the time prescribed in the Rules of Practice, and the material 
facts alleged in the complaint, which are admitted by respondents’ failure to 
fle an answer, are adopted and set forth herein as Findings of Fact and 
Conclusions of Law. 

This decision and order, therefore, is issued pursuant to section 1.139 of the 
Ft Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact and Conclusions of Law 
I 


A. Tuffy Truesdell and Barbara Truesdell, d/b/a Baby Bear Habitat, 
hereinafter referred to as respondents, are individuals whose address is Post 
Office Box 795, Big Cove Road, Cherokee, NC 28719. 

B. The respondents, at all times material herein, were licensed and 
operating as an exhibitor as defined in the Act and the regulations. 

C. At the time of respondents’ application for a license, they were given 
acopy of the Act and the regulations and standards promulgated under the 
Act, and agreed in writing to comply with them. 


Il 


On April 9, 1992, APHIS inspected respondents’ facility and found the 





1104 ANIMAL WELFARE ACT 


following willful violations of section 2.100(a) of the regulations (9 CFR 
2.100(a)) and the specified standards: 

1. Housing facilities for animals were not structurally sound ay 
maintained in good repair so as to protect the animals from injury, to contai 
the animals, and to restrict the entrance of other animals. (9 CFR 
§ 3.125(a) (1992)); 

2. Supplies of food were not stored so as to adequately protect then 
against deterioration, molding, or contamination by vermin. (9 CFR. | 
3.125(c) (1992)); 

3. Provisions were not made for the removal and disposal of animd 
wastes so as to minimize vermin infestation, odors, and disease hazard 
(9 C.F.R. § 3.125(d) (1992)); 

4. Indoor housing facilities were not adequately ventilated to provide fa 
the health and comfort of the animals at all times. (9 C.F.R. § 3.126(b) 
(1992)); 

5. A suitable method was not provided to rapidly eliminate excess water 
from outdoor housing facilities for animals. (9 C.F.R. § 3.127(c) (1992)); 

6. Primary enclosures for animals were not kept clean and sanitized, a 
required. (9 C-F.R. § 3.131(a), (b) (1992)); 

7. The premises (buildings and grounds) were not kept clean and i 
good repair and free of accumulations of trash. (9 C.F.R § 3.131(c) (1992)) 

8. An effective program for the control of pests was not established ani 
maintained. (9 C.F.R. § 3.131(d) (1992)); and 

9. A sufficient number of employees were not utilized to maintain th 
prescribed level of husbandry practices. (9 C.F.R. § 3.132 (1992)). 


il 


A. On October 1, 1991, APHIS inspected respondents’ premises ani 
records and found that the respondents had failed to maintain complete 
records showing the acquisition, disposition, and identification of animals, i 
willful violation of section 10 of the Act (7 U.S.C. § 2140) and section 
2.75(b)(1) of the regulations. (9 C.F.R. § 2.75(b)(1) (1992)). 

B. On October 1, 1991, APHIS inspected respondents’ facility and found 
the following willful violations of section 2.100(a) of the regulations (9 CFR 
2.100(a)) and the specified standards: 

1. The facilities for animals were not structurally sound and maintained 
in good repair so as to protect the animals from injury, to contain the animal, 
and to restrict the entrance of other animals. The structural deficiencies 
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included the absence of a suitable perimeter fence at least eight feet in height, 
or equivalent safeguards, necessary for the safe containment of dangerous, 
cmivorous wild animals. (9 C.F.R. § 3.125(a) (1992)); 

2. Supplies of food were not stored so as to adequately protect them 
against deterioration, molding, or contamination by vermin. (9 C.F.R. § 
3125(c) (1992)); and 

3. Provisions were not made for the removal and disposal of animal 
. f wastes so as to minimize vermin infestation, odors, and disease hazards. 
OCFR. § 3.125(d) (1992)). 


IV 






















A. On April 3, 1991, APHIS inspected respondents’ premises and records 
ad found that the respondents had failed to maintain complete records 
showing the acquisition, disposition, and identification of animals, in willful 
violation of section 10 of the Act (7 U.S.C. § 2140) and section 2.75(b)(1) of 
he regulations. (9 C.F.R. § 2.75(b)(1) (1992)). 

B. On April 3, 1991, APHIS inspected respondents’ facility and found the 
following willful violations of section 2.100(a) of the regulations (9 C.F.R. 
2100(a)) and the specified standards: 

1. Housing facilities for animals were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals. (9 C.F.R. 
tF §3.125(a) (1992)); 

2. Primary enclosures for animals were not constructed and maintained 
as to provide sufficient space to allow each animal to turn about freely and 
loeasily stand, sit and lie in a comfortable normal position. (9 C.F.R. § 3.128 
(1992); and 

3. Animals were not provided with food of sufficient quantity and 
wtritive value to maintain them in good health. (9 C.F.R. § 3.129(a) (1992)). 


Vv 





A. On March 18, 1991, APHIS inspected respondents’ premises and 
cords and found that the respondents had failed to maintain complete 
teords showing the acquisition, disposition, and identification of animals, in 
wilful violation of section 10 of the Act (7 U.S.C. § 2140) and section 
115(b)(1) of the regulations. (9 C.F.R. § 2.75(b)(1) (1992)). 

B. On March 18, 1991, APHIS inspected respondents’ facility and found 
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the following willful violations of section 2.100(a) of the regulations (9 CFR 
2.100(a)) and the specified standards: 

1. Housing facilities for animals were not structurally sound ani 
maintained in good repair so as to protect the animals from injury, to contaia 
the animals, and to restrict the entrance of other animals. (9 CFR 
§ 3.125(a) (1992)); 

2. A suitable method was not provided to rapidly eliminate excess water 
from indoor housing facilities for animals. (9 C.F.R. § 3.126(d) (1992)); 

3. Primary enclosures for animals were not constructed and maintained 
so as to provide sufficient space to allow each animal to turn about freely and 
to easily stand, sit and lie in a comfortable normal position. (9 C.F.R. § 3.12 
(1992); 

4. Animals were not provided with food of sufficient quantity and 
nutritive value to maintain them in good health. (9 C.F.R. § 3.129(a) (1992)); 

5. Primary enclosures were not kept clean, as required. (9 CFR. § 
3.131(a) (1992)); and 

6. An effective program for the control of pests was not established and 
maintained. (9 C.F.R. § 3.131(d) (1992)). 


Conclusions 


1. The Secretary has jurisdiction in this matter. 
2. The following Order is authorized by the Act and warranted under the 
circumstances. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents and Complainant both note that the Chief ALJ’s Order 
erroneously refers to "dogs" in paragraph 1(a) of the Order, rather that 
"animals." As stated at the outset, this trivial error has been corrected. 

Respondents contend that the $2,000 civil penalty and 60-day licens 
suspension are too severe, but the sanctions are entirely appropriate in view 
of the numerous violations found on four different dates over a period of 
almost 13 months. The Act authorizes a civil penalty of not more than $2,500 
for each violation (7 U.S.C. § 2149(b)). The $2,000 civil penalty for the? 
dozen violations found here is not excessive. The 60-day license suspension 
is also appropriate in view of the numerous violations. The sanctions sought 
by Complainant and imposed by the Chief ALJ are consistent with the 
sanctions imposed in other AWA cases of a somewhat similar nature. See, 
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.} eg, In re James Petersen, 53 Agric. Dec. 80 (1994) ($5,000 civil penalty and 1- 
year license disqualification); In re Alex Pasternak, 52 Agric. Dec. 180 (1993) 
($10,000 civil penalty and minimum 1-year license suspension); In re Dwight 
Capenter, 51 Agric. Dec. 239 (1992) ($3,000 civil penalty and minimum 6- 
nonth license suspension); Jn re S.S. Farms Linn County, Inc. (Decision as to 
James Joseph Hickey and Shannon Hansen), 50 Agric. Dec. 476 (1991) 
($10,000 civil penalty and minimum 1-year license suspension), aff'd, 991 F.2d 
98 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3). 
For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
volating the Act and the regulations and standards issued thereunder, and in 
particular, shall cease and desist from: 

(a) Failing to maintain housing facilities for animals in a structurally 
sound condition and in good repair; 

(b) Failing to maintain their facilities and cages in a clean and sanitized 
wondition so as to provide for the health and comfort of the animals; 

(c) Failing to remove wastes and control pests; and 

(d) Failing to maintain complete and accurate records of the acquisition 
and disposition of animals. 

2, Respondents are jointly and severally assessed a civil penalty of $2,000, 
which shall be paid, within 120 days after service of this Order on 
Respondents, by a certified check or money order made payable to the 
Treasurer of United States, and forwarded to Donald A. Tracy, United States 
Department of Agriculture, Office of the General Counsel, Room 2014, South 
Building, Washington D.C. 20250-1417. 

3, Respondents’ license is suspended for a period of 60 days. 

The suspension provision shall become effective on the 35th day after 
service of this Order on the Respondents. The cease and desist provisions 


thal become effective on the day after service of this Order on the 
Respondents. 
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AND SHORTAGE RELIEF ACT 


DEPARTMENTAL DECISIONS 


In re: STIMSON LUMBER COMPANY. 
FSSAA Docket No. 94-01. 
Decision and Order filed June 16, 1994. 


Sourcing area approved - Review of existing sourcing area. 


Judge Palmer approved an expanded sourcing area upon the review by the Regional Forester 
of the sourcing area holder’s existing sourcing area. The request for review was initially 
remanded to the Regional Forester with instructions to comply with the procedural requirement 
in the applicable rules. The rules require that the Regional Forester provide those parties who 
are opposed to the expanded sourcing area with an opportunity attend an informal meeting for 
the purpose of resolving disagreements with regard to the sourcing area being reviewed. Upm 
remand, the parties indicated that they no longer objected to the proposed sourcing area 
Therefore, based upon the recommendation of the Regional Forester, the expanded sourcing 
area was approved. The United States Department of Interior concurred with this decision. 


Applicant, Pro se. 
Decision and Order issued by Judge Victor W. Palmer, Chief Administrative Law Judge. 


This decision and order is issued pursuant to a request for review an 
expansion of a current sourcing area by Stimson Lumber Company (Stimson) 
under § 490 of the Forest Resources Conservation and Shortage Relief Ad 
of 1990, Pub. L. 101-382, 104 Stat. 714 (16 U.S.C. §§ 620-620); the Act). 


Preliminary Statement 


The Act generally prohibits substitution of federal timber for exported 
timber from private lands. Under the Act, no person may purchas 
unprocessed timber originating from federal lands west of the one-hundred 
meridian in the contiguous forty-eight states if (a) such unprocessed timbe 
is to be used in substitution, directly or indirectly, for exported unprocesséd 
timber originating from private lands; or (b) such person has, during th 
preceding twenty-four month period, exported unprocessed timber originaling 
from private lands. 

The Act, however, provides that the prohibitions against substitution do 
apply to a person who acquires unprocessed timber from federal lands withi 
an approved sourcing area located west of the one-hundredth meridian int: 
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fyrty-eight contiguous states, who has not exported unprocessed timber 
wignating from private lands located within the approved sourcing area 
during the preceding twenty-four months, and who, during the period in which 
the sourcing area is in effect, does not export unprocessed timber originating 
fom private lands within the approved sourcing area. 

Stimson submitted its request for review and expansion to the Regional 
Forester, United States Forest Service in Portland, Oregon on June 4, 1993. 
The Regional Forester initiated the informal review proceedings in accordance 
with 36 C.F.R. § 223.191(e) by issuing notice and inviting public comment, and 
ubsequently prepared an analysis of the Stimson request based upon the 
'} wplication criteria in the Act and Regulations. (16 U.S.C. § 620b, 36 C.F.R. 


italy} 223.190). Although two commenting parties objected to the proposed 


apansion, the Regional Forester concluded that an informal meeting was 
umecessary and submitted to this office an analysis which recommended 
approval of the expanded sourcing area desired by Stimson. On November 
1, 1993, I remanded the proceeding to the Regional Forester with 
astructions to provide the objecting parties the opportunity to attend an 
formal meeting in accordance with 36 C.F.R. § 223.191(e). Thereupon, the 
Regional Forester advised the objecting parties of their rights to attend an 
aformal meeting, but both withdrew their objections, thus obviating the need 
‘} ‘ora meeting. 

Having completed the procedural requirements of § 223.191(e), the 
'} Regional Forester again has submitted the analysis of Stimson’s request for 
ie expanded sourcing area along with a recommendation that the expansion 
be approved. 

After a careful consideration of the record and the applicable law, I 
wnclude that the request by Stimson Lumber Company to review and expand 
| iscurrent sourcing area should be granted. 


Applicable Regulatory Provisions 


‘| The procedure with respect to requests for review of existing sourcing areas 

sgoverned by the Rules of Practice Governing the Adjudication of Sourcing 
Area Applications and Formal Review of Sourcing Areas Pursuant to the 
forest Resources Conservation and Shortage Relief Act of 1990. 59 Fed. Reg. 
#3 (Feb. 24, 1994) (to be codified at 7 C.F.R. §§ 1.410-.429, 2.35 and 36 
CFR. §§ 223.190-.191). The applicable regulations provide as follows: 
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§ 1.412 Institution of proceedings. 


(b) Review of sourcing areas. Informal review of a sourcing are 
precedes institution of a formal review as follows: 

(1) Request by Sourcing area holder. A sourcing area holder who wishes 
to begin a review of a sourcing area shall send a written request fora 
review to the Regional Forester of the region in which th 
manufacturing facility being sourced is located. The request shall state 
the reason for the request. 

(i) Informal review. The Regional Forester shall begin an informa 
review, pursuant to 36 C.F.R. 223.191(e), based on the written reques. 
If no agreement is reached in the informal review process, the Region 
Forester of the region in which the manufacturing facility being sourced 
is located shall transmit to the Office of Administrative Law Judges any 
submissions received during the informal review process, within 5 
working days of the meeting convened during the informal review (% 
C.F.R. 223.191(e)). Agreement is reached when all persons attending the 
meeting convened by the Regional Forester to resolve differences as to 
the proper sourcing area, including the Regional Forester, sign the 
document describing the sourcing area. (7 C.F.R. § 1.412). 


§ 223.191 Sourcing area disapproval and review procedures. 


(e) Review process and frequency. (1) Approved sourcing areas shall be 
reviewed not less often than every five (5) years. A tentative date fora 
review shall be included in the deciding official’s determination or stated 
in writing by the Regional Forester following the determination. At leas 
60 days prior to the tentative review date, the Regional Forester or other 
such reviewing official shall notify the person holding the sourcing area 
of the pending review, publish notice of such review in newspapers 0 
general circulation within the sourcing area, and invite comments, tobe 
received not later than 30 days from date of notice, from all interested 
persons, including the person holding the sourcing area. For 10 working 
days following the comment period, any person submitting a written 
comment and the person with the sourcing area may review th 
comments. If there is disagreement among the persons who submitted 
written comments regarding the proper sourcing area, the reviewill 
official shall convene an informal meeting convenient to the persons thal 
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all interested persons may attend. If an agreement cannot be reached 
among the persons, formal administrative adjudication shall occur. The 
deciding official shall, on the record and after opportunity for a hearing, 
approve or disapprove the sourcing area being reviewed. 

(3) The Department reserves the right to schedule a review, at the 
request of the Forest Service or the person holding the sourcing area, at 
any time prior to the scheduled tentative review date, with 60 days notice. 
(4) Sourcing areas being reviewed shall continue in full force and effect 
pending the final review determination. (36 C.F.R. § 223.191(e) (1993)). 


Findings of Fact 


1. Stimson Lumber Company, 520 Southwest Yamhill Street, Suite 308, 
Portland, Oregon, 97204, operates manufacturing facilities in Clatskanie 
(Columbia County), Oregon, and Gaston (Washington County), Oregon. 

2. On July 17, 1991, Stimson complied with the terms of our April 22, 1991, 
Decision and Order (FSSAA Docket No. 91-26) and its sourcing area 
application, as modified, was approved. 

3, On May 12, 1992, Administrative Law Judge Harvey C. Sweitzer, United 
States Department of the Interior, issued a concurring decision which 
incorporated by reference our April 22, 1991, Decision and Order. 

4. The sourcing area approved in FSSAA Docket No. 91-26 and currently 
ield by Stimson is described as follows: “starting at Newport, following the 
Pacific coastline north to Grays Harbor, crossing the harbor in an easterly 
direction to Aberdeen, following Interstate 12 to the junction with Highway 
§ following Highway 8 to the junction with Interstate 101, following 101 to the 
junction with Interstate 5, following Interstate 5 to the junction with Highway 
{2 at Lake View, following Highway 512 easterly to the junction with 
Highway 7 at Parkland, following Highway 7 south to the junction with 
Highway 706, following Highway 706 in an easterly direction to the junction 
wth Highway 123, following Highway 123 south to the junction with Interstate 
2 following Interstate 12 in an easterly direction to the western most border 
of Yakima county, following the county line south to Highway 141, following 
Highway 141 to the Columbia River, following the northern boundary of the 
Columbia River to Highway 14, following Highway 14 to its junction with 
Interstate 197, following Interstate 197 south to the junction with Highway 
6, following Highway 216 to the northernmost border of the Warm Springs 
dian Reservation, following the Warm Springs Indian Reservation boundary 
vest to its northwest border, following the Warm Springs Indian Reservation’s 
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western border south to the southernmost border of Marion County, following 
the county line to the southernmost border of Lincoln County, following the 
county line to the Pacific Ocean." In re Stimson Lumber Co., 50 Agric. Dec. 
590 (1991) (FSSAA Docket No. 91-26). 

5. Stimson requested a review and expansion of its current sourcing area 
in an application submitted to the Regional Forester, United States Forest 
Service in Portland, Oregon on June 4, 1993. The requested area includes all 
of the original sourcing area lands in Finding of Fact 3 as well as additional 
surrounding areas. The expanded sourcing area is described as all lands in 
the following counties in Oregon: Benton, Clackamas, Clatsop, Columbia, 
Hood River, Jefferson, Lincoln, Linn, Marion, Multnomah, Polk, Sherman, 
Tillamook, Wasco, Washington, and Yamhill; and in the following counties in 
Washington: Clallam, Clark, Cowlitz, Gray’s Harbor, Jefferson, King, Kitsap, 
Kittitas, Klickitat, Lewis, Mason, Pacific, Pierce, Skamania, Thurston, 
Wahkiakum, and Yakima. y 

6. Upon receipt of the Stimson request, the Regional Forester commenced 
the informal review process as prescribed by 36 C.F.R. § 223.191(e), 
publishing notice and inviting comments from interested persons. The 
Regional Forester then undertook a review of the request and comments, 
utilizing the sourcing area application criteria of 36 C.F.R. § 223.190 as the 
basis for the analysis. 

7. Two of the parties submitting comments, Omak Wood Products and 
High Cascade, Inc., opposed the proposed expansion. Another interested 
person, Thomas A. Lawler, was conditionally opposed to the expansion if 
Stimson had exported timber from the proposed sourcing area or if Stimson 
had exhausted its company-owned supply of logs. The Regional Forester 
concluded that neither of the two conditions existed. Finally, Pacific Lumber 
and Shipping submitted comments which encouraged approval of the Stimson 
request, but which opposed certain policies of the Forest Service. The 
Regional Forester reasoned that the objections of those commenting did not 
qualify as "disagreements" under the Regulations and concluded that 
resolution of the objections at an informal meeting was unwarranted. 

8. On September 9, 1993, the Regional Forester prepared a review and 
analysis which recommended approval of Stimson’s application for the 
expanded sourcing area. On November 17, 1993, I remanded the application 
to the Regional Forester with instructions to provide the objecting parties the 
opportunity to attend an informal meeting in accordance with 36 CFR. § 
223.191(e), for the purpose of resolving any disagreements with respect to the 





proposed s 

9, Dur 
ibjecting | 
acordance 
nature of t 
longer obj 
aso indicat 
held. 

10, In its 
competing 
Banks Lun 
Multnomal 
of haul di: 
included se 
Products, ” 
Boise Case 
11. Stims 
wmprocesse 
purpose of 
nonths. 

12. Stims: 
the last tw 
cated in 
aported. 
13. The e 
snot base 
14. The F 
is sourcing 
vhich it he 


STIMSON LUMBER COMPANY 
53 Agric. Dec. 1108 


proposed sourcing area. 

9, During the period of remand, the Regional Forester advised the 
ibjecting parties of their right to participate in an informal meeting in 
wordance with § 223.191(e). However, upon further clarification as to the 
uture of the proposed expansion, Omak Wood Products indicated that it no 
lnger objected to the expansion. The remaining party, High Cascade, Inc., 
isoindicated that it no longer objected. Therefore, no informal meeting was 
teld, 

0. In its request for an expanded sourcing area, Stimson identified three 
wmpeting manufacturing facilities in the same local vicinity as its facilities: 
Banks Lumber, Banks, Oregon; Olympic Forest Products, Mist, Oregon; and 
Multnomah Plywood, St. Helens, Oregon. The Regional Forester’s analysis 
of haul distances and purchasing patterns in the expanded sourcing area 
ncuded seven additional mills owned by four manufacturers: RSG Forest 
Products, Taylor Lumber & Treating, Inc., Friesen Lumber Company, and 
Boise Cascade-St. Helens Veneer. 

li. Stimson has not exported unprocessed timber or otherwise conveyed the 
wprocessed timber of another person originating from private lands for the 
purpose of export from within the expanded sourcing area during the last 24 
nonths. 

12. Stimson’s wholly-owned subsidiary, Miller Redwood Company, has within 
ihe last twenty-four months sold to another person logs from its own land 
ieated in Del Norte County, California, which may have been subsequently 
aported. 

13. The expanded sourcing area boundary follows political subdivisions and 
snot based upon random property lines. 

\4, The Regional Forester concluded that Stimson’s proposed expansion of 
issourcing area is geographically and economically separate from the area in 
wich it has exported or could expect to export private timber. 


Conclusions of Law 


l, Stimson has met all the criteria required by the Act and Regulations. 
2. The proposed expansion of Stimson’s sourcing area is of the appropriate 
we considering the haul distances within the desired sourcing area to the 
Mimson’s own facilities and the purchasing patterns of the other 
manufacturing facilities in the same local vicinity as the subject facilities. 
_4. The sourcing area proposed by Stimson in its request for review should 
® approved. 
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Order 


The expanded sourcing area sought by Stimson Lumber Company ini 4 
request for review, as described in Finding of Fact No. 4, is hereby approved 
[This Decision and Order became final July 7, 1994.-Editor] 


In re: SPRINGDALE LUMBER COMPANY. 
FSSAA Docket No. 94-5. 
Decision and Order filed June 22, 1994. 


Denial of application - Application facially deficient - Sourcing area procedures. 


Judge Palmer denied the application for a sourcing area because the application was deficien 

on its face. The application did not contain a map showing pertinent information with regi§ (FR. § 
to the applicant’s timber manufacturing facilities, did not contain a list of other timbe§ yovisior 
manufacturing facilities in the same general vicinity, and did not meet other requirements 
formal applications for sourcing areas as provided by the applicable rules. An application whic 

does not meet the requirements of the Act and rules must be denied. 


Applicant, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by an application filed pursuant to sectio 
490 of the Federal Resources Conservation and Shortage Relief Act of 19% 
as amended (16 U.S.C. §§ 620-620j) (the Act). The Act generally prohibit 
substitution of federal timber for exported timber from private lands. Unde 
the Act, no person may purchase unprocessed timber originating from federd 
lands west of the one-hundredth meridian in the contiguous forty-eight stale 
if (a) such unprocessed timber is to be used in substitution, directly « 
indirectly, for exported unprocessed timber originating from private lands,o} 
(b) such person has, during the preceding twenty-four month period, exported} 5, 1. 
unprocessed timber originating from private lands. (i 

The Act, however, provides that the prohibitions against substitution do n0 
apply to a person who acquires unprocessed timber from federal lands withi 
an approved sourcing area located west of the one-hundredth meridian in th 
forty-eight contiguous states, who has not exported unprocessed timbe 
originating from private lands located within the approved sourcing atti 
during the preceding twenty-four months, and who, during the period in whid 
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te sourcing area is in effect, does not export unprocessed timber originating 
tom private lands within the approved sourcing area. 

Applicant, Springdale Lumber Company (Springdale), submitted to the 
Hearing Clerk its application for a sourcing area on June 24, 1994. For the 
reasons set forth below, I deny the application but will afford Springdale the 
iportunity to resubmit a properly completed application. 


Pertinent Regulatory Provisions 


The Secretary has promulgated Interim Rules to Implement the Forest 
Resources Conservation and Shortage Relief Act of 1990 (36 C.F.R. §§ 
13185 et seq.) and Rules of Practice Governing the Adjudication of Sourcing 
4a Applications and Formal Review of Sourcing Areas Pursuant to the 
fest Resources Conservation and Shortage Relief Act of 1990 (59 Fed. Reg. 


nf 83 (Feb. 24, 1994)(to be codified at 7 C.F.R. § 1.410-.429, 2.35 and 36 
/BCFR. §§ 223.190-.191)), both of which apply here. The applicable regulatory 
‘f wovisions state as follows: 
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1CE.R. § 1.412 Institution of proceedings: 


(a) Sourcing area applications. The proceeding for determining sourcing 
areas shall be instituted by receipt of a sourcing area application by the 
Office of Administrative Law Judges, pursuant to 36 CFR 223.190. 


36 C.F.R. § 223.190 Sourcing area procedures: 


(c) Sourcing area applications shall include: 

(1) A map of sufficient scale and detail to clearly show: 

(i) The applicant’s desired sourcing area boundary. This boundary will 
include both the private and Federal lands from which the applicant 
intends to acquire unprocessed timber for sourcing its manufacturing 
facilities. 

(i) The location of the timber manufacturing facilities owned or 

coperated by the applicant within the proposed sourcing area where 
he person intends to process timber originating from Federal land; 

(iii) The location of private lands within and outside the desired 
sourcing area where the person has, within the 12 months immediately 
preceding the date of the application, acquired unprocessed timber 
onginating from private land which was exported, sold, traded, 
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exchanged, or otherwise conveyed to another person for the purpose ¢ 
exporting such timber; 
(2) A list of other persons with timber manufacturing facilities locate 
within the same general vicinity as the applicant’s facilities; 
(3) Any other information the applicant may believe is appropriate t 
support approval of the requested sourcing area; and 
(4) A statement signed by the person certifying under the penaltic 
provided in section 492 of this Act (16 U.S.C. 620d) and the Fal 
Statements Act (18 U.S.C. 1001) that the information provided i 
support of the application is true, complete, and accurate to the bes 
of the applicant’s knowledge. The statement shall read as follows: 


I certify under penalties of 16 U.S.C. 620d and 18 U.S.C. 1001, tha 
the information provided in support of this application, is true, complete 
and accurate to the best of my knowledge concerning my timber 
purchasing and export patterns. I certify that the information provided 
concerning my timber purchasing and export patterns fully and accurately 
reflects to the best of my knowledge, the boundaries of the sourcing are 
for which I am applying. I make this certification with full knowledg 


and understanding of the export and substitution restrictions of th 
Forest Resources Conservation and Shortage Relief Act of 1990 (I6 
U.S.C. 620 et seq.) (Act) and fully understand, that, if this application: 
approved, exporting unprocessed private timber originating from withn 
the approved sourcing area, or if this application is denied, failure to stop 
purchasing Federal timber, from within the proposed sourcing area 
except as provided under the Act, within the time period and amount 
provided by the Act, will be a violation of section 492 of this Act (I6 
U.S.C. 620d) and the False Statements Act (18 U.S.C. 1001), and ma 
subject me to the penalties and remedies provided for such violation. 


(d) Applications are not confidential information. However, if a perso 
does submit confidential information, it should be marked as confidentid 
and will be afforded the rights and protection provided under tht 
Freedom of Information Act. 

(ec) Application for a sourcing area shall be made to the Forest Servic 
Regional Forester of the region in which the manufacturing facility being 
sourced is located. Where the sourcing area application will cove 
purchases from more than one agency, application is to be made to the 
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agency from which the applicant expects to purchase the preponderance 
of the Federal timber. The lead agency shall make the decision on 
consultation with, and upon co-signature of, the other agencies. Two 
complete copies of the application must be sent to each agency 
concerned. 

(f) Sourcing area applications must be signed by the person making the 
request, or in the case of a corporation, by its chief executive officer, and 
must be notarized. The application shall be on company letterhead, and 
in the case of a corporation, with its corporate seal affixed. 


Discussion 


The application submitted by Springdale is facially deficient in a number of 
respects and therefore must be denied. It does not contain a map showing the 
desired sourcing area boundary, the location of Springdale’s timber 
manufacturing facilities, or the location of private lands where Springdale has 
aquired and exported timber, as required by 36 C.F.R. § 223.190(c)(1). Nor 
does the application contain a list of other timber manufacturing facilities in 
the same general vicinity as the Springdale facilities as required by 36 C.F.R. 
§ 223.190(c)(2). The application does not contain the certification with 
respect to its truth and accuracy as set forth in 36 C.F.R. § 223.190(c)(4). 
Finally, the application is not notarized as required by 36 C.F.R. § 223.190(f). 

It appears from the application that Springdale is a corporation. If so, 
Springdale must follow the additional requirements respecting corporate 
applicants as set forth in 36 C.F.R. § 223.190(f). 

In reviewing sourcing area applications for sufficiency, I am bound by the 
requirements of the Act and the regulations promulgated thereunder. If an 
application is deficient on its face, such as Springdale’s, I am left with no 
choice but to deny the proposed sourcing area. Due to the relatively complex 
nature of the requirements governing applications, I would urge that 
Springdale consult its legal counsel before filing another application. 


Order 


The application of Springdale Lumber Company is hereby denied. This 
Order is entered without prejudice; therefore, Springdale may resubmit a 
properly completed application at any time. 

Pursuant to the Rules of Practice governing proceedings under the Act, this 
Decision and Order shall become effective without further procedure twenty- 
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one (21) days after service upon the applicant unless appealed to the Judicid 
Officer within 10 days after service. (7 C.F.R. §§ 1.423, 1.426). 
[This Decision and Order became final July 13, 1994.--Editor] 


In re: CROWN PACIFIC, LTD., AND CROWN PACIFIC LIMITED 
PARTNERSHIP. 

FSSAA Docket No. 94-2. 

Decision and Order filed August 26, 1994. 


Application approved — Description of sourcing area — Preparation time for hearing - 
Continuance — Depositions — Subpoena power — Rulings on evidence. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer (Chief ALJ) approving the 
sourcing area applied for, with a modification agreed to by the Applicant at the hearing, The 
sourcing area application met the technical requirements of the Act, and the proposed sourcing 
area is geographically and economically separate from the areas from which Crown Pacific has 
exported and intends to export private timber. Purpose of the Act and statutory provisions set 
forth. Under the Act, the Secretary considers "purchasing patterns," not isolated or theoretically 
possible purchasing, by the Applicant’s mills and other persons "in the same local vicinity" as the 
Applicant. The hearing is for the purpose of supplementing the written record. The argument 
that the entire Pacific Northwest should be regarded as a single sourcing area should be 
presented to Congress, rather than the Secretary, and it is not consistent with the evidence in 
this case. The Chief ALJ’s Findings and Conclusions are overwhelmingly supported by the 
evidence. The Chief ALJ did not abuse his discretion in denying the Motion for a Continuance, 
or for the taking of depositions after the hearing concluded. The Chief ALJ has no subpoena 
power under this Act, and no authority to compel testimony by any witness. Forest Service 
Form 2400-46, entitled "Purchaser Certification of Timber Domestically Processed and 
Exported," for the years 1990 through the present, for Forest Service Regions 1, 4, 5, and 6, are 
of marginal relevance to the issues in this case, and the Chief ALJ properly did not open the 
record after the hearing to receive them. The Chief ALJ properly denied the motion to require 
the Forest Service to place into the record all sourcing area applications and reviews under the 
Act from 1990 through the present for Regions 1, 4, 5, and 6. The Chief ALJ did not errin 
excluding evidence of the transport of logs, brought in as a test of feasibility, from outside the 
United States into the Applicant’s proposed sourcing area. The Chief ALJ did not err in 
excluding testimony based on out-of-date, obsolete Forest Service instructions. The Chief ALJ 
did not err in excluding an exhibit showing that some logs were being shipped from the States 
of Utah and Nevada into the Pacific Northwest. 


Jim Kauble, Portland, OR, for Forest Service. 

Ruth G. Tiger, Washington, DC, for Applicant 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is an administrative proceeding under the Forest Resources 
Conservation and Shortage Relief Act of 1990 (16 U.S.C. §§ 620-620j) (Act), 
inwhich the Applicant is applying for a sourcing area under section 490(c) of 
the Act (16 U.S.C. § 620b(c)). On July 28, 1994, Chief Administrative Law 
judge Victor W. Palmer (Chief ALJ) approved the sourcing area, with a 
nodification agreed to by the Applicant at the July 22, 1994, portion of the 
administrative hearing (Tr. 232-35). 

On August 8, 1994, Boise Cascade Corporation (Boise Cascade) appealed 
io the Judicial Officer, to whom final administrative authority has been 
delegated to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
(1CF.R. § 2.35).' Boise Cascade recommends disapproval of the sourcing 
aa application. Subsequently, appeals recommending disapproval of the 
sourcing area application were filed by the Sierra Club, the Small Business 
Timber Council, the Montana Wilderness Association, Friends of the Wild 
§wan, Alliance for the Wild Rockies, the Board of County Commissioners, 
Salmon, Idaho, Maurice Williamson (ACF Consulting Forestry), the Ellingson 
lumber Co., Tom Rieger, Salmon, Idaho, and Mike Gullette, whose appeal 
srejected for lack of proof of service (59 Fed. Reg. 8823, 8829 (1994) (to be 
wdified at 7 C.F.R. § 1.427(c))). The case was referred to the Judicial 
Officer for decision on August 22, 1994. 

Based upon a careful consideration of the entire record in this case, the 
lnitial Decision and Order is adopted as the final Decision and Order, with 
additions shown by brackets, and with trivial editorial changes not specified. 
Additional conclusions by the Judicial Officer follow the Chief ALJ’s 
onclusions. The transcript of the hearing consists of two volumes, both of 
which begin with page 1. The transcript of the hearing held on July 21, 1994, 
scited herein as "I Tr.," and the transcript of the July 22, 1994, hearing is 
ited as "IT Tr." 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
TUS.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
printed in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
pointed in January 1971, having been involved with the Department’s regulatory programs 
ance 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
ie decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Sockyards Act regulatory program). 
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This Decision and Order is issued pursuant to an application for a sourcing 
area by Crown Pacific, Ltd., and Crown Pacific Limited Partnership ("Crom 
Pacific"), under section 490 [(16 U.S.C. § 620b(c))] of the Forest Resources 
Conservation and Shortage Relief Act of 1990, Pub. L. No. 101-382, 104 Sta, 
714 (16 U.S.C. §§ 620-620); the Act). A hearing was conducted a 
Washington, D.C., on July 21-22, 1994, in accordance with the Act, th 
procedural rules issued under the Act, 59 Fed. Reg. 8823 (Feb. 24, 1994) (to 
be codified at 7 C.F.R. part 1, subpart M), and the interim rules issued under 
the Act, 36 C.F.R. §§ 223.185-.194, as amended by 59 Fed. Reg. 8823, 88%) 
(Feb. 24, 1994). This Decision and Order reiterates the decision which | 
rendered on the record at the conclusion of the hearing on July 22, 1994, 
having considered the record on the application of Crown Pacific for a 
sourcing area, the evidence submitted at the hearing, and the arguments of 
counsel. 


Findings of Fact 


1. Crown Pacific is the owner of certain private timberlands in 
northwestern Washington (the "Hamilton tree farm") from which Crow 
Pacific sells timber for export. 

2. Crown Pacific owns and operates timber manufacturing facilities in 
Gilchrist, Prineville, and Redmond, Oregon, localities near one another in 
eastern Oregon. Crown Pacific wishes to supply these facilities with timber 
purchased from Federal and other lands in a sourcing area surrounding the 
facilities. 

3. By letter dated April 22, 1994, Crown Pacific applied for a sourcing area 
under the Act. This application was [received and] docketed by the Office of 
Administrative Law Judges on April 26, 1994. 

4. With its application, Crown Pacific included: (a) a map showing the 
proposed sourcing area; (b) identification of the location of the manufacturing 
facilities for which the application was filed; (c) a map showing the location 
of lands from which Crown Pacific has harvested for export unprocessed 
timber originating from private lands in the 12 months preceding the date d 
the application; (d) a list of persons with manufacturing facilities located 
within the same general vicinity as the manufacturing facilities; and (¢) 4 
certification by the President and Chief Executive Officer of Crown Pacific 
that, to the best of his knowledge, the information provided in the application 
is true, complete, and accurate concerning Crown Pacific’s purchasing and 
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aport patterns, and that it fully and accurately reflects the boundaries of the 
sourcing area for which Crown Pacific applied. 

5. Crown Pacific has not exported unprocessed timber originating from 
private lands within the proposed sourcing area for 24 months preceding the 
date of its application. 

6. The Forest Service published a notice in newspapers of general 
drculation in the area included in the application describing the sourcing area 
proposed by Crown Pacific. The Forest Service provided additional notice 
through mailing lists. Publication in the applicable newspapers was completed 
on June 3, 1994. 

7. The Forest Service reviewed the application for the sourcing area, and 
submitted for the record the results of its review, its findings, and its 
recommendation. The Forest Service found that the application for the 
sourcing area met all the technical requirements of the Act and the rules. 
The Forest Service found that the application: (a) included a map of sufficient 
scale and legibility; (b) proposed boundaries following appropriate features; 
(c) included both private and Federal lands; (d) identified Crown Pacific’s 
competitors in the local vicinity; (e) included the required certification, which 
had been properly executed; and (f) identified private lands from which Crown 
Pacific exported timber in the past year. 

8. In analyzing the proposed sourcing area, the Forest Service considered 
the purchasing patterns of other persons in the same local vicinity. The 
Forest Service contacted the competitors listed in the Crown Pacific 
application. The Forest Service found that the proposed sourcing area is large 
and generally all-inclusive of the areas in which the other manufacturing 
facilities in the same local vicinity purchase timber to source their facilities. 
The Forest Service concluded that Crown Pacific’s list of competitors in the 
same local vicinity was comprehensive and did not require supplementation. 

9. Based on its analysis, the Forest Service concluded that [the proposed 
sourcing area appears to be consistent with the raw material needs for Crown 
Pacific’s mills, that the size does not appear to be artificially or arbitrarily 
constrained or contrary with log flow for competitors’ facilities, and that] the 
proposed sourcing area is geographically and economically separate from the 
areas from which Crown Pacific has exported and intends to export private 
limber. The Forest Service recommended that the applied-for sourcing area 
be approved. 

10. The Bureau of Land Management also analyzed Crown Pacific’s 
pfoposed sourcing area and concluded that the proposed sourcing area is 
geographically and economically separate from the areas from which Crown 
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Pacific has exported and intends to export private timber[, and matches the 
normal purchasing patterns of other persons in the vicinity]. The Bureau of 
Land Management also recommended that the applied-for sourcing area be 
approved. 

11. The [competing] mill facilities identified in Crown Pacific’s application 
are located in the same local vicinity as the Crown Pacific facilities. 

12. The timber purchasing patterns of Crown Pacific on private and Federd 
lands are similar to the timber purchasing patterns of some of the competing 
mills identified in the sourcing area application. These mills cove 
approximately the same area as Crown Pacific in their search for raw 
materials. Others limit the geographic area from which they supply their 
mills. 

13. At the conclusion of the hearing, I stated that I found that the proposed 
sourcing area is geographically and economically separate from any area from 
which Crown Pacific harvests or expects to harvest for export timber 
originating from private lands with the exception of the western boundary. As 
to the western boundary, I stated that I would approve a sourcing area that 
modified this boundary to follow the crest line of the Cascade Mountain 
Range. This decision was based upon the following factual findings. 

(a) Timber harvested in northwest Washington generally consists of 
Douglas Fir; whereas, the timber harvested in the vicinity of Crown Pacific’s 
three facilities in southwest Oregon generally consists of. Ponderosa Pine. 
Only one of Crown Pacific’s three Oregon facilities, its plywood facility a 
Redmond, would desire Douglas Fir. 

(b) Timber harvested in northwest Washington is more expensive to 
purchase than timber harvested on the east side of the Cascade Mountain 
Range. [Crown Pacific’s three facilities are located on the east side of the 
Cascade Mountain Range.]} 

(c) The cost of hauling timber eastward over the Cascade Mountain 
Range, particularly in northern Washington, is higher than the cost of hauling 
timber southward on the west side of the Cascade Mountain Range. 

(d) The western boundary of the sourcing area required modification to 
assure that no timber from Federal lands on the west side of the Cascade 
Mountain Range is used to source, either through sales or trading of logs 
Crown Pacific’s Oregon facilities in substitution for timber that could have 
been profitably hauled southward from Crown Pacific’s private timberlands in 
northwestern Washington (the Hamilton tree farm) from which Crown Pacifit 
sells timber for export. 
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14. Crown Pacific expressed concern about modifying the western boundary 
of the proposed sourcing area in south central Oregon in this manner due to 
the proximity of Crown Pacific’s facility at Gilchrist, Oregon, to the crest line 
of the Cascade Mountain Range. Crown Pacific proposed instead that it 
modify its proposed sourcing area to include the crest line of the Cascade 
Mountain Range as the western boundary of the sourcing area from the 
northern boundary of the sourcing area south to Oregon State Highway 126, 
then west along Oregon State Highway 126 to its intersection with Interstate 
Highway 5. The remainder of the western boundary from south central 
Oregon through California would remain at Interstate Highway 5. 

15. Because Crown Pacific’s Gilchrist, Oregon, facility is located near the 
crest line of the Cascade Mountain Range, I stated that I would approve a 
sourcing area that included a western boundary as described in the preceding 
Finding so that the western boundary of the sourcing area would extend 
sufficiently to the west of Crown Pacific’s Gilchrist facility. 

16. Crown Pacific formally modified its sourcing area application to 
incorporate the western boundary described in Finding 14 above and as shown 
on the map attached hereto. 

17. The modified proposed sourcing area for which Crown Pacific has 
sought approval is described in its entirety as follows: Beginning at the 
junction of the borders of Utah, Wyoming, and Idaho, then west along the 
border of Utah and Idaho to the junction of the borders of Utah, Idaho, and 
Nevada, then west along the border of Idaho and Nevada to the junction of 
the borders of Idaho, Nevada, and Oregon, then west along the border of 
Nevada and Oregon to the junction of the borders of Nevada, Oregon, and 
California, then south along the border of California and Nevada to its 
intersection with U.S. Highway 395, then northwest along U.S. Highway 395 
loits intersection with California State Highway 36, then west along California 
State Highway 36 to its intersection with Interstate Highway 5, then north 
along Interstate Highway 5 to Oregon State Highway 126, then east along 
Oregon State Highway 126 until that highway intersects the crest line of the 
Cascade Mountain Range, then north along the crest line of the Cascade 
Mountain Range until the crest line intersects U.S. Highway 12, then east on 
US. Highway 12 to its intersection with Interstate Highway 82, then north 
along Interstate Highway 82 to its intersection with Interstate Highway 90, 
then east along Interstate Highway 90 to its intersection with the border of 
Idaho and Montana, then southeast along the border of Idaho and Montana 
to the junction of the borders of Idaho, Montana, and Wyoming, then south 
along the border of Idaho and Wyoming to the junction of the borders of 
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Utah, Wyoming, and Idaho. 

18. The modified proposed sourcing area is geographically and economically 
separate from any area from which Crown Pacific harvests or expects to 
harvest for export timber originating from private lands. In making this 
finding, I have considered the timber purchasing patterns of Crown Pacific on 
private and Federal lands equally with those of other persons in the same 
local vicinity and the relative similarity of such purchasing patterns. 

19. The lines defining the sourcing area are based on major natural and 
cultural features, including, but not limited to, highways, state borders, and the 
crest line of the Cascade Mountain Range. They are not characterized by 
random lines. 

20. Any Conclusion of Law that is deemed to be a Finding of Fact is hereby 
adopted as such. 


Conclusions of Law 


1. Crown Pacific has satisfied all of the procedural requirements of the Act 
and the rules in its application for the sourcing area. The application was 
complete, including all of the information required under 16 U.S.C. § 
620b(c)(2) and 36 C.F.R. § 223.190(c). 

2. The boundaries of the modified proposed sourcing area are appropriate 
under the Act because they reflect the areas from which Crown Pacific desires 
to purchase timber to supply its manufacturing facilities at Gilchrist, Prineville, 
and Redmond, Oregon. 

3. The modified proposed sourcing area is geographically and economically 
separate from any area from which Crown Pacific harvests or expects to 
harvest for export timber originating from private lands. 

4. Any Finding of Fact that is deemed to be a Conclusion of Law is hereby 
adopted as such. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The Forest Resources Conservation and Shortage Relief Act of 1990 (Act) 
was enacted because of the need to conserve timber resources in short supply, 
including the need to limit the export of unprocessed timber. Congress found 
(16 U.S.C. § 620(a)(2), (6)-(8) (emphasis added)): 
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(2) Forests, forest resources, and the forest environment are 
exhaustible natural resources that require efficient and effective 
conservation efforts. 


(6) There is evidence of a shortfall in the supply of unprocessed 
timber in the western United States. 

(7) There is reason to believe that any shortfall which may already 
exist may worsen unless action is taken. 

(8) In conjunction with the broad conservation actions expected in the 
next few months and years, conservation action is necessary with respect 
to exports of unprocessed timber. 


One of the purposes of the Act is "to continue and refine the existing 
Federal policy of restricting the export of unprocessed timber harvested from 
Federal lands in the western United States" (16 U.S.C. § 620(b)(4)). 

In order to accomplish that purpose, Congress has placed restrictions on 
the export of unprocessed timber originating from Federal lands, stating (16 
US.C. § 620a(a)): 


§620a. Restrictions on exports of unprocessed timber originating from 
Federal lands 


(a) Prohibition on export of unprocessed timber originating from 
Federal lands 


No person who acquires unprocessed timber originating from Federal 
lands west of the 100th meridian in the contiguous 48 States may export 
such timber from the United States, or sell, trade, exchange, or otherwise 
convey such timber to any other person for the purpose of exporting such 
timber from the United States, unless such timber has been determined 
under subsection (b) of this section to be surplus to the needs of timber 
manufacturing facilities in the United States. 


Congress has placed limitations on the direct or indirect substitution of 
unprocessed Federal timber for unprocessed timber exported from private 
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() In general 


The prohibitions contained in subsections (a) and (b) of this section 
shall not apply with respect to the acquisition of unprocessed timber 
wriginating from Federal lands within a sourcing area west of the 100th 
neridian in the contiguous 48 States approved by the Secretary 
wncerned under this subsection by a person who— 

(A) in the previous 24 months, has not exported 
uprocessed timber originating from private lands within the sourcing 
area; and 

(B) during the period in which such approval is in effect, 
does not export unprocessed timber originating from private lands 
within the sourcing area. 


(3) Grant of approval 


For each applicant, the Secretary concerned shall, on the record and 
ater an opportunity for a hearing, not later than 4 months after 
receipt of the application for a sourcing area, either approve or 
disapprove the application. The Secretary concerned may approve 
weh application only if the Secretary determines that the area that is 
he subject of the application, in which the timber manufacturing 
cilities at which the applicant desires to process timber originating 
tom Federal lands are located, is geographically and economically 
«parate from any geographic area from which that person harvests for 
aport any unprocessed timber originating from private lands. In 
making a determination referred to in this paragraph, the Secretary 
wacerned shall consider equally the timber purchasing patterns, on 
private and Federal lands, of the applicant as well as other persons in 
the same local vicinity as the applicant, and the relative similarity of 
uch purchasing patterns. 


le Congressional definitions provide (16 U.S.C. § 620e(8)): 


(8) The acquisition of unprocessed timber from Federal lands west 
ofthe 100th meridian in the contiguous 48 States to be used in 
‘ubstitution" for exported unprocessed timber originating from private 
lands means acquiring unprocessed timber from such Federal lands 
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[relating to direct substitution] and 490(b) [relating to indirect the te 
substitution] shall not apply to the acquisition of unprocessed timber which 
from federal lands within a sourcing area boundary west of the 100th 
meridian in the contiguous 48 states approved by the Secretary of 
Interior or Agriculture by a person who, in the previous 24 months, has 
not exported unprocessed timber originating from private lands within 
the sourcing area boundaries and during the period such approval is in The | 
effect, does not export unprocessed timber originating from private lands ] includes 
within the sourcing area boundaries. The appropriate Secretary may ] {ailities 
waive the 24-month requirement for any person who, within 3 months ] separate 
after the date of enactment of this Act, certifies within 6 months after | which C 
date of enactment of this Act that the person will cease exporting § the Act 
unprocessed timber originating from private lands within the sourcing 9 gall ty 
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The section establishes a mechanism for exporting companies to apply] conflict: 
for a specific exemption from the ban on direct and indirect substitution Crown | 
if the area from which the company purchases federal timber is The | 
economically and geographically separate from the area from which it] gppone 
exports, or sells for export unprocessed timber from private lands. The sourciny 
general reason for limiting substitution is to restrict companies from tree far 
purchasing federal timber for their mills and then exporting private ] Pacific, 
timber from the same general area. The exemption recognizes that some § tee far 
companies export private timber from geographic and economic areas stop ex 
separate from the source of logs for their federally-sourced mills. In Oregon 
these instances, companies may apply for a specific exemption for 
individual mills in order to bid on federal timber for those mills. 


and engaging in exporting, or selling for export, unprocessed timber 
originating from private lands within the same geographic and 
economic area. 


The sourcing area provisions at issue here, quoted above, are explained in 
the Conference Report as follows (H.R. REP. NO. 650, 101st Cong,, 2d Sess 
252-53 (1990)): 


Secre' 
the sz 
gener 


_— 


Section 490(c)(3) requires the Secretary of Agriculture or Secretary of ‘In pi 


Interior, as may be appropriate, on the record and after an opportunity tk 
pattern” 
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for a hearing to either approve or disapprove the sourcing area 
application within 4 months after receipt of the application. The section 
provides a test for the Secretary involved to weigh approval of the 
exemption. This test shall be applied on a case by case basis and the 
outcome may vary among regions. The test evaluates whether the area 
from which exported private logs originate is geographically and 
economically separate from the sourcing area of the mill for which the 
exemption is sought. The Secretary shall, when considering whether to 
grant an exemption, consider the purchasing and bidding patterns of both 
the applicant and his competitors in the same local vicinity. To conduct 
the test, the Secretary concerned shall look at the geographic area from 
which the company currently and historically sources its mill. The 
Secretary shall examine the sourcing patterns of the mills in and around 
the same population center, considered by the Conferees to be within a 
general radius of 25 to 30 miles.” 


The decisive factual issues are whether Crown Pacific’s sourcing area 
includes the areas from which Crown Pacific and competing mills source their 
facilities, and whether the sourcing area is geographically and economically 
separate from the Hamilton tree farm area in northwestern Washington from 
which Crown Pacific sells timber for export. In deciding those factual issues, 
the Act directs the Secretary to consider "purchasing patterns," not isolated or 
small transactions, of the Applicant and other persons "in the same local 
vicinity" as the Applicant (16 U.S.C. § 620b(c)(3)). Although there is 
conflicting evidence as to the factual issues, I agree with the Chief ALJ that 
Crown Pacific sustained its burden of proof with respect to the factual issues. 

The main argument presented by Boise Cascade, and a number of other 
opponents of Crown Pacific’s sourcing area application, is that Crown Pacific’s 
sourcing area should, economically and geographically, include the Hamilton 
ree farm area in the far northwest corner of Washington, from which Crown 
Pacific exports logs. If Crown Pacific were required to include the Hamilton 
ee farm area as part of its sourcing area, that would force Crown Pacific to 
stop exporting logs from its private lands, if it wanted to source its eastern 
Oregon facilities with Federal timber. That is the primary objective of at least 


‘In practice, the Forest Service considers the sourcing patterns of competing mills located 
farther than a general radius of 25 to 30 miles. See 36 C.F.R. § 223.190(h)(5)(ii). A purchasing 
‘jattern” refers to purchases by a mill of a substantial part of its timber (II Tr. 183-84). 
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most of the opponents to the sourcing area application. 

The problem with the opponents’ view is that they are ignoring the Act's 
requirement that the Secretary consider "purchasing patterns," not isolated or 
theoretically possible purchasing, by the Applicant’s mills and other persons 
"in the same local vicinity" as the Applicant (16 U.S.C. § 620b(c)(3)). As 
shown below, not only does the evidence offered by the Applicant and the 
Forest Service support the Chief ALJ’s findings and conclusions, but, also, the 
evidence offered by the opponents as to the actual purchasing patterns of the 
relevant mills, as distinguished from isolated purchases or non-existent 
purchases that they regard as theoretically possible, supports the Chief ALJ's 
findings and conclusions. 

The factual record here is different from the typical administrative record 
in that, here, the transcript of the hearing and the exhibits received at the 
hearing are not the exclusive factual record. "The hearing is for the purpose 
of supplementing the written record submitted prior to the hearing" (59 Fed. 
Reg. 8823, 8826 (1994) (to be codified at 7 C.F.R. § 1.417(c))). 

On June 30, 1994, the Regional Forester for Region 6 filed his formal 
recommendation with the Chief ALJ to approve Crown Pacific’s sourcing area, 
stating (June 30, 1994, letter at 2-3): 


2. Is the sourcing area for Federal timber geographically and 
economically separate from private lands from which the applicant 
harvests or acquires private timber for export? Yes. 


Based on our analysis of patterns of other persons in the same local 
vicinity, we conclude that the applied for sourcing area is geographically 
and economically separate from private lands from which the applicant 
harvests or acquires private timber for export. 


While some of the listed manufacturers do not "reach" as far as Crown 
Pacific, others do. This includes manufacturing facilities located within 
30 miles of Crown Pacific’s plants as well as manufacturing facilities in 
more distant locations. This has been verified by contacting and 
documenting all of the competitors listed in the Crown Pacific 
application. 


We have reviewed purchase patterns of Crown Pacific, Ltd. Their 
purchase patterns are correct as listed. We have contacted state sources 
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to verify this, and we have reviewed each Forest’s mailing list for 
advertised timber sales to which notice of this application was also sent. 


No individual company divulged their specific sales information and 
customers. They disclosed that they do "trade" certain material with 
other companies to fill their needs, yet they do not "trade" with exporters 
within the bounds of their sourcing areas. There was no distinguishing 
between lumber and veneer mills. 




































he 

nt Some of the competing mills cover approximately the same area as the 

J's applicant in their search for raw material. Others choose to limit their 
geographic area from which they supply their mill. This is guided by mill 

rd capacity and financing, indicating to us that the larger companies can 

he usually go further for their raw material than the smaller companies. 

Ise 

ed. The sourcing area applied for appears to be consistent with the raw 
material needs for Crown Pacific’s mills. The size does not appear to be 

nal § artificially or arbitrarily constrained or contrary with log flow for 

ea, competitors facilities. Therefore, we have determined that Crown 
Pacific's applied for sourcing area is geographically and economically 
separate. 

1 

t We did not discover any affiliate to Crown Pacific, Ltd., involved in 
exporting unprocessed material, within or near the applied for sourcing 
area, 

i 

y Based upon our review and analysis Crown Pacific meets the criteria 

it necessary for obtaining the applied for sourcing area; therefore, we 
recommend that it be approved. 

n On July 1, 1994, the Bureau of Land Management, United States 

n Department of the Interior, filed its recommendation that the sourcing area 

in 4 Mplication be approved, stating (July 1, 1994, letter at 1-2): 


B. Geographically and Economically Separate Sourcing Area Criteria: 






The proposed sourcing area modification complies in that it is 
geographically and economically separate from any area CPL has 
harvested in the past 24 months for export of any unprocessed timber 
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from private land. 


Since the sourcing area proposed by CPL is geographically and 
economically separate from the areas expected to be exported from 
and matches the normal purchasing patterns of other persons in the 
vicinity, BLM recommends that the sourcing area application be 
approved to allow CPL an enlarged area to source their newly 
acquired manufacturing facilities in Prineville, Oregon. 


Jerry Hustead, a forester employed by the Forest Service since 1962, to 
work with timber management and timber sales in Washington, Oregon, 
Idaho, Wyoming, New Mexico, Arizona, and Minnesota, testified that he 
reviewed the sourcing area application by Crown Pacific and prepared the 
Forest Service recommendation (II Tr. 136). He testified that the application 
met the technical requirements of the Act (II Tr. 137-38), and, also, the 
substantive requirements, i.e., that Crown Pacific’s application contained an 
appropriate sourcing area that was geographically and economically separate 
from its export area in northwestern Washington (II Tr. 138-44). 
Significantly, he did not find that the Applicant’s mills, or any competing mills, 
obtained any wood near the Applicant’s northwest Washington export site. In 
fact, he was not aware of any purchaser in eastern Oregon who brought or 
transferred logs from near the Applicant’s northwest Washington export area 
(II Tr. 184). 

Norman T. Marsh, a consulting forester who has been involved in forestry 
work in the Oregon area for about 42 years (I Tr. 16), testified as an expert 
witness in support of Crown Pacific’s sourcing application. He, also, knew of 
no one transporting logs from near the Applicant’s export area in northwest 
Washington to mills east of the Cascades (I Tr. 20-22, 31-32; II Tr. 208; see 
also I Tr. 40-41). He testified, with respect to the vicinity of Crown Pacific's 
facilities, that it is cheaper to transport logs from east to west, rather than vice 
versa, because the stumpage prices (i.e., the standing tree prices (I Tr. 95)) 
are less in the east, and you run into additional transportation problems and 
costs coming over the Cascades, particularly in the northern areas (I Tr. 28, 
33, 39; II Tr. 202-05; see also I Tr. 197, 213). In fact, the northern Cascade 
passes are closed in the winter for 4 to 7 months (I Tr. 17-18; II Tr. 206-07). 

Paul A. Ehinger, a timber industry consultant from Eugene, Oregon, who 
has been involved with the forest products industry in the Pacific Northwest 
since 1947 (I Tr. 45), testified for the Small Business Timber Council in 
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iposition to Crown Pacific’s sourcing area application. However, Mr. 
fhinger admitted that mills in the vicinity of Crown Pacific’s mills were not 
iringing in any timber from Crown Pacific’s Hamilton tree farm area in 
wrthwest Washington, from which Crown Pacific exports timber. Specifically, 
x testified (I Tr. 91, 116-17, 119): 


Q. Okay. All right. Again, looking at [Small Business Timber 
Council] Exhibit 4-1. Are any of the logs that are being moved into the 
Prineville or Malheur facilities[, which are in the area of Crown Pacific’s 
facilities,] either shown on this map or, to your knowledge, coming from 
the area in northwestern Washington from which Crown Pacific is 
exporting logs? 


A. No. No. 


Q. I believe that you agreed that all of the mills Crown Pacific had 
identified do not, in fact, get any of their source materials from the area 
located near the export site of Crown Pacific. 


A. To the best of my knowledge they did not --. 
Q. And that’s a matter of historical fact. 


A. I think -- I wouldn’t argue with it. I concede at the moment. 
Q. Why is that? 


A. Because they are basically geographically located over on the far[, 
ig, east,] side [of the Cascade Ridge]. They have not experienced the 
shortages of logs and pressures that the mills on the west side have had. 
And therefore the urgency to spread their wings and go further has been 
wnsiderably less, and of course all of them have a significant volume -- 
wt all of them, but lots of them are producers of Ponderosa pine which 
snot bought in that area. 


Q. So, Mr. Ehinger, isn’t it fair to say that what you're testifying to 
Sthat of the green marked mills [, i.e., those listed by Crown Pacific as 
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competitors], that they are in fact historically, and up until the preseat 
time, geographically and economically separate from that export area’ 

A. I would say that to some degree they are, yes. 

Q. And isn’t it correct that the only way you can bring that area in, 
under your analysis, is to take mills in the Eugene area [(west of the 
Cascade Ridge)]? Bring them into the mix? 

A. The entire west side. But in addition, if you take that area, butif 


you take the southern California area, they've missed that too. They 
missed the Wyoming area. You know. 


Q. And do you agree that the mills on the east side [of the Cascade 
Ridge] are not competing for timber up in the export area [of Crow 
Pacific]? 


A. The mills up in the export area? You mean -- 


Q. The mills that we’re talking about on the east side are no 
competing up there. 


A. Let’s define that. You’re talking about the area -- 
Q. Northwest Washington. 


A. You’re talking about this little area right up here{[, i.e., Crow 
Pacific’s Hamilton tree farm export area]. 


Q. Right. 
A. You just carve out that little area. 
. Right. 


. Which is the area where they own timber. 
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Q. Right. 


A. Right up here. As far as I know, you’re absolutely right. That’s 
the east side --. Only. 


Mr. Ehinger, too, did not know of anyone moving logs from northwest 
Washington to facilities in eastern Oregon (I Tr. 100-02; see also I Tr. 92). 
Mr. Ehinger recognized that the "bulk of the movement of logs . . . is from 
the east to the west and not vice versa" (I Tr. 103). Mr. Ehinger testified that 
sumpage prices in Idaho and Montana are less than in northwest Washington 
(Tr. 93-94, 101)). Mr. Ehinger agreed with Mr. Marsh, the expert for 
Crown Pacific, that "the current status of the industry on the east side of the 
nountains make it difficult to take much of it [timber from northern and 
western Washington] to the east" (I Tr. 105). 

Mark Rasmussen, who collects, analyzes and reports information about 
timber sold from public lands for Timber Data Company, Eugene, Oregon (I 
Tr. 141-42), testified as an expert witness for Boise Cascade in opposition to 
Crown Pacific’s sourcing area application. Mr. Rasmussen recognized that 
west side wood costs more than east side wood (I Tr. 163, 166-67). He knew 
ofno mills east of the Cascade Ridge which bought any of the public timber 
fom sales on the west side of the Cascade Ridge (I Tr. 181-82, 186-87). 

Vernon Banks, a senior planning analyst for Boise Cascade (I Tr. 188), also 
iestified as an expert witness for Boise Cascade in opposition to the sourcing 
aa application. Nonetheless, he testified that he did not know of anyone 
transporting logs from the upper corner of northwest Washington (near 
Crown Pacific’s export area) into mills in eastern Oregon (II Tr. 12; see also 
I Tr. 45-48, 53-54, 67). He testified that you do not see many east side mills 
going over to the west side of the Cascade Ridge because of the expensive 
sumpage prices there (II Tr. 16), which he conceded actually resulted in a 
ss in his hypothetical analysis (II Tr. 13-16), but that some very efficient east 
side mills make a profit on west side wood (II Tr. 21). He testified that it is 
generally more economical for a mill east of the Cascade Ridge to buy its 
wod in the east, and haul it a longer distance, rather than to look to 
torthwest Washington for wood (II Tr. 19-20). This is consistent with the 
\stimony of Jerry Hustead, the Forest Service expert, who testified that 
wcasionally, but not often, is timber purchased west of the Cascade Ridge to 
source mills east of the Ridge (II Tr. 193). 

Based on the evidence in this record, it is my view that no mill located west 
ifthe Cascade Ridge should be regarded as "in the same local vicinity" as 
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Crown Pacific’s mills at issue here, notwithstanding the fact that Crown Pacific 
included as a competitor one mill so located. However, even as to that mill 
at Medford, Oregon, the record does not show any pattern of purchases by it 
from the area of Crown Pacific’s export area in northwest Washington (I Tr. 
116-17, 119; Small Business Timber Council Ex. 4-3). 

Although Mr. Ehinger, for the Small Business Timber Council, and 
Mr. Banks, for Boise Cascade, expressed the view, which is also held bya 
number of others who filed comments preceding the hearing in opposition to 
Crown Pacific’s application, that the entire Pacific Northwest should be 
regarded as a single sourcing area (I Tr. 58-59, 85), or a single "wood basket’ 
(I Tr. 200; see also II Tr. 46), that view, if correct, should be presented to 
Congress, rather than to ask the Secretary of Agriculture and the Secretary of 
Interior, in effect, to repeal the sourcing area provisions of the Act by holding 
that there is no possible sourcing area in the Pacific Northwest that is 
economically and geographically separate from any export area in the Pacific 
Northwest. Furthermore, that view is not consistent with the evidence in this 
case relating to the purchasing "patterns" of the Applicant’s mills and the 
other mills in the same local vicinity, which is the statutory criterion. 

Considering the entire record, the Chief ALJ’s Findings and Conclusions 
are overwhelmingly supported by the reliable, probative, and substantial 
evidence in this case. 

Turning to the procedural issues, Boise Cascade contends it was prejudiced 
by the Chief ALJ’s ruling denying its request for a continuance and other 
prehearing motions. I disagree. The Act requires the Secretary’s decision 
approving or disapproving the sourcing area to be issued within 4 months after 
the application. Since the sourcing area application was filed April 26, 1994, 
the final agency decision had to be issued by August 26, 1994. The applicable 
regulation required the Regional Forester to publish notice in newspapers of 
general circulation in the area included in the sourcing area application, and, 
to notify interested persons additionally, through agency mailing lists (59 Fed. 
Reg. 8823, 8825-26 (1994) (to be codified at 7 C.F.R. § 1.415))). Asa 
purchaser of Forest Service timber sales and itself the holder of several 
approved sourcing areas, Boise Cascade was on the mailing list to be notified 
of the sourcing area application. The record does not disclose when Boise 
Cascade received actual notice by mail, but I infer that mailed notice was 
given to Boise Cascade some time before June 3, 1994, because the Forest 
Service would have had to initiate notice well in advance of the June 3, 19%, 
publication date in order to have sufficient lead time to have the notice 
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included in weekly publications. In any event, it is clear that as of June 3, 
1994, Boise Cascade had notice of a sourcing area application which it would 
likely oppose. Boise Cascade thus knew there could be a hearing, and further 
knew that the time frame for a hearing and decision would be short. Yet, it 
waited well over a month to file its requests. 

Boise Cascade’s filings imply that it was only allowed 2 days, from July 19 
to July 21, 1994, in which to prepare for the hearing (see Appeal Petition at 
4), That was clearly not the case. Boise Cascade knew, at the very latest, by 
June 3, 1994, that it should prepare for a hearing, even though the first formal 
notice of the hearing was not filed until July 7, 1994, specifying a July 22, 
1994, hearing date. An Amended Notice of Hearing was issued July 13, 1994, 
changing the date to July 21, 1994, to continue through July 22, 1994, if 
necessary. The regulations require that the hearing be scheduled not later 
than 21 days after the 10-day review period, which follows the 30-day notice- 
ad-comment period (59 Fed. Reg. 8823, 8826 (1994) (to be codified at 7 
CFR. §§ 1.416-.417))). No minimum period of prior notice as to the hearing 
is specified. Here, Boise Cascade was given actual notice of the hearing on 
july 7, or 14 days before it began on July 21. And, as stated above, as a 
practical matter, Boise Cascade knew to prepare for a hearing since at least 
June 3, 1994, or approximately 7 weeks before the hearing, certainly far more 
than required under the Act or the regulations. 

Boise Cascade argues that the Chief ALJ would have been able to grant a 
short continuance if the Forest Service had completed its analysis at an earlier 
date, but the Chief ALJ must take the case as it is presented to him--not as 
he would like it to be. Based on the statutory deadline and the time 
constraints existing at the time, the Chief ALJ did not abuse his discretion in 
denying the motion for a continuance. 

Boise Cascade argues that the Chief ALJ erred in denying its motion filed 
july 15, 1994, 6 days prior to the hearing, to take the depositions of a number 
ofrailroad witnesses and the administrative assistant to the Port of Lewiston, 
which witnesses purportedly would have testified about log shipments and the 
extent to which such shipments are increasing into and within the Pacific 
Northwest. Boise Cascade wanted to take the depositions on various dates 
beginning July 26, 1994, 4 days after the hearing concluded. Although the 
Rules of Practice provide for depositions in limited circumstances (59 Fed. 
Reg. 8823, 8829-30 (1994) (to be codified at 7 C.F.R. § 1.428))), there is no 
provision to use depositions for discovery purposes or to supplement the 
record after a hearing has been held. The Chief ALJ properly denied the 
notion on July 18, 1994. In any event, the record contains much testimony 
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about log movements, and a witness for Boise Cascade did present evidence 
regarding transportation rate structures (I Tr. 196-98; Boise Cascade Ex. 11), 

Boise Cascade argues that the Chief ALJ erred in failing to require Pa 
Hanna, who was at the hearing, and who presumably works for Crown Pacific 
to testify (II Tr. 111-15). On July 15, 1994, Boise Cascade had filed a motion 
with the Chief ALJ requesting that he require by subpoena the testimony from 
a knowledgeable Crown Pacific witness as to the sourcing area. The attorney 
for Crown Pacific explained that Crown Pacific had made Mr. Marsh available 
to testify with respect to the relevant issues, and he had already testified (I Tr. 
15-43), but Mr. Hanna was not prepared to testify at this time as to the issues 
(II Tr. 112). The Chief ALJ was agreeable to recalling Mr. Marsh (II Tr. 
112), which ultimately was done (II Tr. 196-221). However, the Chief ALJ 
correctly stated that he has no subpoena power under this Act, and, therefore, 
no authority to compel testimony by any witness (II Tr. 114-15). See 5 USC. 
§ 555(c), (d). 

On July 15, 1994, Boise Cascade filed a motion for an order requiring the 
Forest Service to place into the record Forest Service Form 2400-46, entitled 
"Purchaser Certification of Timber Domestically Processed and Exported," for 
the years 1990 through the present, for Forest Service Regions 1, 4, 5, and6, 
in order to show purchases of timber from the national forests and the 
destination of logs harvested from national forest land. The purpose of the 
request was to “assist Boise Cascade in demonstrating that the entire Pacific 
Northwest is essentially one wood source, and that the proposed sourcing area 
of Crown Pacific is not geographically and economically separate from lands 
outside the sourcing area from which Crown Pacific harvests logs for export’ 
(Motion at 2). The Chief ALJ ruled on July 18, 1994, that the Forest Service 
should furnish a copy of the report at the hearing, at which time he would 
review the report and rule upon the motion. At the hearing, the Forest 
Service had only one sample form (II Tr. 173-74), but shortly after the 
hearing, it produced a box containing the requested forms. On July 28, 1994, 
the Chief ALJ denied Boise Cascade’s motion, stating that the box containing 
these many reports "are of marginal relevance to the issues in this case and 
for that reason, the record shall not be opened to receive them." After 
perusing the documents, I agree with the ruling by the Chief ALJ. 

On July 19, 1994, 2 days prior to the hearing, Boise Cascade filed a motion 
to require the Forest Service to place into the record all sourcing area 
applications and reviews under the Act, including all comments, records, and 
decisions relating thereto, for the years 1990 through the present date, for 
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kegions 1, 4, 5, and 6. Here, again, Boise Cascade alleged that the "sourcing 
sea applications and reviews will assist Boise Cascade in demonstrating that 
te entire Pacific Northwest is essentially one wood source, and that the 
woposed sourcing area of Crown Pacific is not geographically and 
sonomically separate from lands outside the sourcing area from which Crown 
hific harvests logs for export" (Motion at 2). On July 19, 1994, the Chief 
ALJ properly denied the motion, stating: 


The motion is denied. Neither the Act nor the regulations 
contemplate[s] the type of proceeding Boise Cascade envisions. The time 
constraints for deciding the case are short; there is no provision for pre- 
hearing discovery and the hearing itself is for the limited purpose of 
supplementing the written record submitted prior to the hearing. 


lagree with the Chief ALJ’s ruling for the reasons stated. 

Boise Cascade argues that the Chief ALJ erroneously excluded evidence of 
ie transport of logs from outside the United States into Crown Pacific’s 
woposed sourcing area. In fact, the Chief ALJ did allow some evidence of 
igs being shipped to Crown Pacific from New Zealand and Mexico (II Tr. 
4-45; see also I Tr. 30, 120-22; II Tr. 88-92). The evidence shows that those 
gs were being brought in as a test of feasibility, not as a pattern (I Tr. 30). 
heise Cascade’s reliance on its Exhibit 19 is misplaced, as that document, an 
uternal Forest Service memorandum as to criteria and guidelines for sourcing 
was, had been superseded and replaced (II Tr. 158, 174-75). The Chief ALJ 
id not err in excluding testimony based on out-of-date, obsolete Forest 
‘vice instructions. 

Boise Cascade argues that the Chief ALJ erred in excluding its Exhibit No. 
§,which is a document showing that some logs were being shipped from the 
\ates of Utah and Nevada into the Pacific Northwest, including western 
regon and western Washington (I Tr. 209-13). This document was properly 
aduded. First, it is not relevant to the purchasing patterns of the Applicant 
ad the mills in the vicinity of the Applicant. Second, as shown above, the 
nord shows that there is a big economic difference between (a) shipping logs 
tom east of the Cascade Ridge to the west, and (b) shipping them from west 
ilthe Cascade Ridge to eastern Oregon facilities. Third, the document does 
ttinclude any prices or any time frame for the timber being discussed, and 
ie author of the exhibit was not present. In any event, however, Boise 
Wscade’s proposed Exhibit No. 15 is cumulative of other evidence in the 
“ord, which is also not persuasive. 
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As stated above, Boise Cascade misses the point with its arguments about 
the hauling distances some mills are, or would be, able to support. The 
critical inquiry under the Act must focus on the purchasing patterns of the 
Applicant and others in the same local vicinity (16 U.S.C. § 620b(c)(3)), not 
the theoretical maximum distance that logs could be shipped. 

Any of the arguments by the opponents of the sourcing area application not 
specifically addressed herein have nonetheless been considered, found tok 
without merit, and are rejected to the extent that those arguments ar 
inconsistent with the Decision and Order herein. 

For the foregoing reasons, the following Order should be issued. 


Order 


The application of Crown Pacific, Ltd., and ‘Crown Pacific Limited 
Partnership for a sourcing area, as modified during the hearing as described 
in Finding 17 of this Decision and Order and as depicted on the map attached 
hereto, is approved and the sourcing area is established pursuant to the Ac 
and the rules. The sourcing area shall have the boundaries described in 
Finding 17 of this Decision and Order. 


Attachment 


Map of Sourcing Area 
[Not published herein.-Editor] 


In re) CROWN PACIFIC INLAND LUMBER LIMITED PARTNERSHIP. 
FSSAA Docket No. 94-3. 
Decision and Order filed August 26, 1994. 


Application approved — Description of sourcing area — Preparation time for hearing - 
Regulations changed to comply with Act. 


The Judicial Officer affirmed the Initial Decision and Order by Chief Judge Palmer (Chief AU) 
approving the Applicant’s proposed sourcing area. The sourcing area is geographically and 
economically separate from any area from which the Applicant or its affiliates have exported or 
expect to harvest for export timber originating from private lands. The evidence adequately 
supports the Chief ALJ’s Findings and Conclusions. There was no logical, statutory, 0 
regulatory reason for consolidating this application with another application involving # 
affiliated company. Although the Chief ALJ did not receive Boise Cascade’s recommendation 
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prior to issuing the Bench Decision, any error would have been harmless error, since I have fully 
considered the recommendation. Boise Cascade had ample time within which to prepare for a 
earing. The Chief ALJ properly stated that his Decision would, in the absence of an appeal, 
become final and effective on August 26, 1994, since that was the last day of the 4-month 
satutory period, irrespective of the fact that the 21-day period provided for in the regulations 
would not have expired by that date. The Act prevails over the regulations. The Chief ALJ 
properly shortened the appeal time and response time, from 10 days to 5 days, in view of the 
need to comply with the statutory deadline. "Form letter" appeals, merely adopting and 
supporting another party’s appeal, add no additional support whatever to the original appeal, and 
we given no weight whatever. There was no showing of actual prejudice because of the 
shortened time for filing appeals and responses. The "rights" of opponents of the application 
donot stem from the Constitution or the Act, but, rather, from the regulations, and the agency 
has the authority to relax or modify its procedural rules in a given case if the ends of justice 
require it. 


Tom Threlkeld, Missoula, MT, for Forest Service. 

Ruth G. Tiger, Washington, DC, for Applicant. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding under the Forest Resources 
Conservation and Shortage Relief Act of 1990 (16 U.S.C. §§ 620-620j) (Act), 
in which the Applicant is applying for a sourcing area under section 490(c) of 


the Act (16 U.S.C. § 620b(c)). On August 9, 1994, Chief Administrative Law 
Judge Victor W. Palmer (Chief ALJ) approved the sourcing area and read his 
bench decision into the record (Tr. 38-45). 

On August 15, 1994, Boise Cascade Corporation (Boise Cascade) appealed 
to the Judicial Officer, to whom final administrative authority has been 
delegated to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
(1CF.R. § 2.35).' Boise Cascade recommends disapproval of the sourcing 
area application. Subsequently, the Small Business Timber Council, Ellingson 
Lumber Co., Owens & Hurst Lumber Co., Inc., the Sierra Club, Board of 
County Commissioners, Salmon, Idaho, Maurice Williamson (ACF Consulting 
Forestry), Tom Rieger, and Robert J. Anderson (Zosel Lumber Co., Oroville, 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(TUS.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Washington) filed "form letter" appeals supporting the appeal of Boise 
Cascade. Five other similar "form letter" appeals are rejected for lack of 
proof of service (59 Fed. Reg. 8823, 8829 (1994) (to be codified at 7 CFR 
§ 1.427(c))). The case was referred to the Judicial Officer for decision 0 
August 23, 1994. 

Based upon a careful consideration of the entire record in this case, the 
Initial Decision and Order is adopted as the final Decision and Order, with 
additions shown by brackets, and with trivial editorial changes not specified 
Additional conclusions by the Judicial Officer follow the Chief ALJ; 
conclusions. 












ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 






Having considered the record on the application of Crown Pacific Inland 
Lumber Limited Partnership ("Crown Inland") for a sourcing area under th 
Forest Resources Conservation and Shortage Relief Act of 1990, 16 US.C.§ 
620 et seq. (the “Act"), the procedural rules issued under the Act, 59 Fed. Reg 
8823 (Feb. 24, 1994) (to be codified at 7 C.F.R. part 1, subpart M), and th 
interim rules issued under the Act, 36 C.F.R. §§ 223.185-.194, as amended} 
59 Fed. Reg. 8823, 8830 (Feb. 24, 1994), the evidence submitted at the hearin 
conducted on August 9, 1994, and the arguments of counsel, the Chi 
Administrative Law Judge makes the following Findings of Fact ai 
Conclusions of Law: 











FINDINGS OF FACT 









1. Crown Inland owns and operates timber manufacturing facilities 
Bonners Ferry, Colburn, Albeni Falls, and Coeur d’Alene, Idaho, av 
Thompson Falls, Montana, localities near one another in northern Idaho avi 
northwestern Montana. Crown Inland wishes to supply these facilities wi 
timber purchased from Federal lands in the contiguous United States west! 
the 100th meridian in a sourcing area surrounding the facilities. 

2. By letter dated April 22, 1994, Crown Inland applied for a sourcing att 
under the Act. This application was docketed by the Office of Administraité 
Law Judges on April 26, 1994. 

3. By letter dated May 13, 1994, Crown Inland amended its application} 
replacing the map which it submitted on April 22, 1994. In addition! 
indicating Crown Inland’s proposed sourcing area, the replacement m4 
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identified an area from which Crown Pacific, Ltd., and Crown Pacific Limited 
Partnership (collectively "CPLP" [or Crown Pacific]) export private timber. 
for purposes of this sourcing area application, Crown Inland assumes that it 
is affiliated with CPLP. 

4, CPLP is the owner of certain private timberlands in northwestern 
Washington (the "Hamilton tree farm") from which it sells timber for export. 
Crown Inland does not itself sell timber for export. 

5. In its application as amended, Crown Inland included: (a) a map 
showing the proposed sourcing area; (b) identification of the location of the 
manufacturing facilities for which the application was filed; (c) a map showing 
the location of lands from which CPLP has harvested for export unprocessed 
timber originating from private lands in the 12 months preceding the date of 
the application; (d) a list of persons with manufacturing facilities located 
within the same general vicinity as the manufacturing facilities; and (e) a 
certification by the President and Chief Executive Officer of Crown Inland 
that, to the best of his knowledge, the information provided in the application 
is true, complete, and accurate concerning Crown Inland’s purchasing and 
export patterns and that it fully and accurately reflects the boundaries of the 
sourcing area for which Crown Inland applied. 

6. Neither Crown Inland nor any of its affiliates have exported unprocessed 
J timber originating from private lands within the proposed sourcing area for 
4 months preceding the date of Crown Inland’s application. 

7. The Forest Service published a notice in newspapers of general 
arculation in the area included in the application describing the sourcing area 
proposed by Crown Inland. Publication in the applicable newspapers was 
completed on June 23, 1994. 

8. The Forest Service reviewed the application for the sourcing area, and 
4] submitted for the record the results of its review, its findings, and its 
J tcommendation. The Forest Service found that the application for the 
sourcing area met all the technical requirements of the Act and the rules. 
if The Forest Service found that the application: (a) included a map of sufficient 
sale and legibility; (b) proposed boundaries following appropriate features; 
(c) included both private and Federal lands; (d) identified competitors of 
4 Crown Inland in the local vicinity; (e) included the required certification, 
which had been properly executed; and (f) indicated that Crown Inland had 

tot exported any timber originating from private lands within the proposed 
} Sourcing area in the past year. 

9. In analyzing the proposed sourcing area, the Forest Service considered 

he purchasing patterns of other persons in the same local vicinity. The 





FOREST RESOURCES CONSERVATION 
AND SHORTAGE RELIEF ACT 


Forest Service contacted a sample of the competitors listed in the Crow 
Inland application. The mills who were contacted were selected because they 
represent a large portion of the Federal timber purchased in the local vicinity, 
The Forest Service did not supplement the list of competitors in the same 
local vicinity which Crown Inland provided with its application. 

10. Based on its analysis, the Forest Service concluded that the proposed 
sourcing area is geographically and economically separate and recommended 
that the applied for sourcing area be approved. 

11. The [competing] mill facilities identified in Crown Inland’s application 
are located in the same local vicinity as the Crown Inland facilities. 

12. Manufacturing facilities that were not listed in Crown Inland’ 
application are not in the same local vicinity as the Crown Inland facilities in 
northern Idaho and northwestern Montana. Such manufacturing facilities are 
not located in and around the same population centers as Bonners Ferry, 
Colburn, Albeni Falls, Coeur d’Alene, and Thompson Falls, and are not 
located within 30 miles of any of these population centers. 

13. The timber purchasing patterns of Crown Inland on private and Federal 
lands in the contiguous United States west of the 100th meridian are similar 
to the timber purchasing patterns of the competing mills identified in the 

"sourcing area application. 

14. The proposed sourcing area is geographically and economically separate 
from any area from which CPLP harvests or Crown Inland or any of its 
affiliates expect to harvest for export timber originating from private lands. 
In making this finding, the Chief Administrative Law Judge has considered the 
timber purchasing patterns of Crown Inland on private and Federal lands in 
the contiguous United States west of the 100th meridian equally with those of 
other persons in the same local vicinity and the relative similarity of such 
purchasing patterns. 

15. The lines defining the sourcing area are based on major natural and 
cultural features, including, but not limited to, highways and national and state 
borders|, as shown on the map attached hereto]. They are not characterized 
by random lines. 

[15(a). The proposed sourcing area for which Crown Inland has sought 
approval is described in its entirety as follows: Beginning at the point a 
which the border of Montana and North Dakota intersects the border of the 
United States and Canada, then south along the border of Montana and North 
Dakota to its intersection with the junction of the borders of Montana, North 
Dakota, and South Dakota, then south along the border of Montana and 
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wth Dakota to the junction of the borders of Montana, South Dakota, and 
Woming, then west along the border of Montana and Wyoming to its 
itersection with the junction of the borders of Montana, Wyoming, and 
aho, then south along the border of Wyoming and Idaho to its intersection 
wh U.S. Highway 26,” then west along U.S. Highway 26 to its intersection 
wih U.S. Highway 20, then west along U.S. Highway 20 to its intersection 
wth Interstate Highway 84, then northwest along Interstate Highway 84 to its 
itersection with Interstate Highway 82, then north along Interstate Highway 
Qto its intersection with Interstate Highway 90, then west along Interstate 
highway 90 to its intersection with U.S. Highway 97, then north along U.S. 
Highway 97 to its intersection with the border of Canada and the United 
\ates, then east along the border of Canada and the United States to the 
wint at which the border of Canada and the United States intersects the 
order of Montana and North Dakota.] 

I. Any Conclusion of Law that is deemed to be a Finding of Fact is hereby 
idopted as such. 


CONCLUSIONS OF LAW 


1. Crown Inland has satisfied all of the procedural requirements of the Act 
ad the rules in its application for the sourcing area. The application as 
mended was complete, including all of the information required under 16 
US.C. § 620b(c)(2) and 36 C.F.R. § 223.190(c). 

2, The boundaries of the proposed sourcing area are appropriate under the 
At because they reflect the areas from which Crown Inland desires to 
pchase Federal timber to supply its manufacturing facilities at Bonners 
ferry, Colburn, Albeni Falls, and Coeur d’Alene, Idaho, and Thompson Falls, 
Montana, 

3, The proposed sourcing area is geographically and economically separate 
tom any area from which CPLP harvests or Crown Inland or any of its 
iiliates expect to harvest for export timber originating from private lands. 

4, Any Finding of Fact that is deemed to be a Conclusion of Law is hereby 
wopted as such. 


There is a de minimis discrepancy between Applicant’s Exhibits 1 and 2, both of which 
‘sist of maps of the sourcing area boundaries, depicting the boundary at this point. 
‘pplicant’s Exhibit 2, as well as the map submitted with the application for a sourcing area, are 
‘wh correct, in this respect. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case involves issues similar to the issues involved in FSSAA Docket 
No. 94-2, also decided this day. Since a draft of the Decision in that case was 
prepared before the draft in the present case, that Decision contains material 
relevant to both cases, which is not repeated here to any large extent. 

Boise Cascade argues that the evidence does not adequately support the 
Chief ALJ’s Findings and Conclusions, but, although there is a slight bit of 
conflicting evidence as to the factual issues, I agree with the Chief ALJ tha 
Crown Inland sustained its burden of proof with respect to the factual issues. 

None of the opponents of Crown Inland’s sourcing area application offered 
evidence at the hearing, but many comments were filed opposing the 
application, all of which are considered as evidence in this proceeding. The 
weakness in the opponents’ evidence is that it was largely irrelevant to the 
issues here, and, therefore, it was accorded absolutely no weight. The 
following summarizes a common theme running through many of the 
opponents’ comments: In view of the shortage of wood in the Pacific 
Northwest, many mills have closed, and many more mills will be forced to 
close. It is more profitable to export unprocessed timber rather than to 
process it domestically. Accordingly, if an Applicant like Crown Inland, which 
exports private timber, is allowed to bid on sales of Federal timber, it can use 
its profits from the export of unprocessed logs to outbid competitors who are 
not engaged in exporting. This is regarded as an unfair competitive advantage 
that should not be allowed. In addition, some opponents believe that, in view 
of the shortage of timber in the Pacific Northwest, no unprocessed timber 
should be exported, so that more American workers will retain their jobs. 

All of those views are totally irrelevant to this sourcing area application, 
and have been accorded no weight whatever. This is a proceeding to appl 
the Act as written--not to determine whether amendments should be made to 
the Act. The fact that those views were expressed by a large number of 
persons does not add to their weight. Even 1,000 times zero is still zero. 

On July 22, 1994, the Regional Forester for Region 1 filed his formd 
recommendation with the Chief ALJ to approve Crown Inland’s sourcing area, 
stating (July 22, 1994, letter at 2-3): 


REVIEW: 


We have considered, through map inspection, the haul distances within 
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he desired sourcing area in respect to the applicant{’]s facilities, and also 

he purchasing patterns of other manufacturing facilities in the same 

val vicinity of the applicant[’]s mills. These sawmills produce lumber 
ket | nd compete for similar types of timber. Information on the areas used 
Was'T fr purchasing timber for their mills was obtained through interviews 
erial | ith the following company officials: 


t the 
it of 
that 
sues. 


on Rem Kohrt - F.H. Stoltz Land and Timber Company. 
. the 


" Gerald V. Parker - Pyramid Mountain Lumber, Seeley Lake, MT. 
) the 


es John Ottman - Missoula White Pine Sash, Missoula, MT. 
the 
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Tom L. Gilmore - Idaho Veneer Company, Post Falls, ID. 


Robert Blanford - Louisiana Pacific Corporation. 


We find that the above named mills generally do not purchase outside 
ofthe applicant[’}s desired sourcing area. Idaho Veneer has in the past 
aquired specialty sorts of white pine and red cedar from western 
Washington when available. However, the majority of their supply comes 
fom central and northern Idaho, eastern Washington, north of Yakima 
aid western Montana. 


The requested sourcing area appears to be consistent with the log flow 
lor competitor’s facilities. Therefore, we have determined that Crown 
Pacific Inland’s applied for sourcing area is geographically and 
economically separate. 


Based on the findings, I recommend that this application be approved as 
wbmitted. 


Daniel O. Castillo, a Forest Service Timber Sale Administration Specialist 
ithe Northern Region, Missoula, Montana, testified that his assistant, Tom 
lnelkeld, did most of the work on Crown Inland’s application, but that he 
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worked "hand in hand with him" through the process (Tr. 24). Although only 
five mills were contacted in the vicinity, Mr. Castillo testified that they ar 
familiar with most of the companies in Region 1, since it is a fairly smal 
region, and they do not have the tremendous number of mills as on the Wes 
Coast (Tr. 25-26). Mr. Castillo has been in Region 1 for 12 of his 21 years 
with the Forest Service, and is very familiar with the mills in northern Idaho 
and western Montana (Tr. 30), where Crown Inland’s mills are located. hn 
addition to their consideration of Crown Inland’s sourcing patterns, they also 
considered the sourcing patterns of the mills "before they were bought out by 
Crown Pacific and they pretty much are the same areas that the other 
companies are getting their material from right now" (Tr. 30). In view of their 
familiarity with the relatively small number of mills in Region 1, their 
determination as to the sourcing patterns of Crown Inland’s competitors wa 
adequate. 

Mr. Castillo testified that logs move pretty much in accord with Crow 
Inland’s sourcing area boundary, except for a few truckloads of specialty logs, 
that do not represent a typical or average shipment (Tr. 26-27). He testified 
that the only wood that comes from west of the sourcing area to the east i 
specialty sorts of White Pine and Western Red Cedar that go to Idaho 
Veneer, Post Falls, Idaho (Tr. 32). Mr. Castillo expressed his profession 
opinion that it would have been unusual if mills in the area of Crown Inland’ 
mills had brought in wood consistently from west of the sourcing area (Tr. 32. 
33). The wood to the west is larger, which cannot be used as efficiently by the 
mills in the vicinity of the Applicant’s mills (Tr. 33), and, also, the hauling cos 
and higher stumpage prices on the West Coast would make the cost of wes! 
side wood prohibitive (Tr. 11-13, 32-34; Applicant’s Ex. 2). 

Mr. Castillo expressed the viewpoint, for the Forest Service (Tr. 25), thal 
Crown Inland’s sourcing area is appropriate and is geographically and 
economically separate from any area from which Crown Pacific exports 
unprocessed wood (Tr. 34-35). Accordingly, he recommended approval of the 
sourcing area. Id. 

Norman T. Marsh, who testified for Crown Pacific in FSSAA Docket No. 
94-2, also testified for Crown Inland in the present proceeding. He testified 
that Crown Inland has been getting wood from within the sourcing arta 
applied for (Tr. 13-14). He explained the physical problem of the Cascadt 
Ridge (Tr. 11), and that because of the higher cost of wood west of th 
Cascades, a mill in the vicinity of Crown Inland’s mills could not economically 
transport wood from west of the Cascade Ridge (Tr. 13-14). He knows of 0 
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we taking logs from the Hamilton tree farm area, from which Crown Pacific 
aports unprocessed logs, to mills in Idaho or western Montana (Tr. 18). 
That may have been done on a test basis, but it could not be profitably done. 
li He explained that stumpage prices to the east are less than to the west, 
othat is why the sourcing area goes much farther to the east than to the west 
(lr. 22). He concluded that Crown Inland’s requested sourcing area is 
gographically and economically separate from the Hamilton tree farm area 
fom which Crown Pacific exports unprocessed wood (Tr. 19). 

Considering all of the evidence, including the comments of the opponents, 
-} te Chief ALJ’s Findings and Conclusions are supported by far more than a 
weponderance of the evidence. 

Boise Cascade argues that this proceeding should have been joined with the 
uher proceeding also decided this day, with a common sourcing area for all 
ifthe mills. However, although the two applications have some common 
gound within their boundaries, the mills are far enough apart, and enough of 
ie sourcing areas are not common to both applications, that there was no 
igical reason (and certainly no statutory or regulatory reason) to consolidate 
le two applications. Also, this is not a case where one division of a company 
‘trying to export private logs from the sourcing area of another division of 
same company. The only logs being exported by Crown Pacific are in the 
Hamilton tree farm area of northwest Washington, which is geographically 
ad economically separate from both sourcing areas.. Based on the records 
aboth proceedings, if the applications had been joined in a single proceeding, 
wth one sourcing area, that would not have aided the opponents of the 
wplications but, rather, would merely have resulted in a single sourcing area 
mcompassing all of both sourcing areas. 

Boise Cascade argues that it was deprived of its right to submit a 
commendation to the Chief ALJ with respect to Crown Inland’s sourcing 
wea application. Under the regulations, parties who have submitted written 
tmments on an application are permitted to make a recommendation to the 
AL] postmarked no later than the 10th day of the 10-working-day review 
wtiod (59 Fed. Reg. 8823, 8826 (1994) (to be codified at 7C.F.R. § 
. | \417(b))). The 10th day of the review period was August 8, 1994, the date 
boise Cascade mailed its recommendation, which was received and filed by 
ie Hearing Clerk on August 12, 1994. The Chief ALJ’s Decision was issued 
tom the bench on August 9, 1994, before Boise Cascade’s recommendation 
ws received. (I infer that Boise Cascade wanted an issue on appeal, rather 
|} tan have the Chief ALJ receive its recommendation, since Boise Cascade 
eat its recommendation by regular mail, but faxed its 24-page appeal 
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document to the Judicial Officer). However, the Chief ALJ was required, in 
order to meet the statutory deadline of August 26, 1994, to decide the case by 
August 9, 1994, in order to allow even 17 days in which the case could be 
appealed to, and decided by, the Judicial Officer. Although Boise Cascade's 
recommendation dated August 8, 1994, went somewhat beyond Boise 
Cascade’s comments dated July 19, 1994 (which incorporated and attached 
Boise Cascade’s earlier comments dated January 18, 1994), Boise Cascade's 
recommendation was not nearly as complete as its presentation to the Chief 
ALJ with respect to FSSAA Docket No. 94-2, which views and evidence were 
fully considered by the Chief ALJ when he issued his Decision in the earlier 
case on July 28, 1994. Accordingly, the fact that the Chief ALJ did not 
receive Boise Cascade’s present recommendation prior to issuing his Decision 
in the present case did not, in actuality, deprive the Chief ALJ of the benefit 
of knowing Boise Cascade’s position completely. In any event, however, any 
error would have been harmless error, since I have fully considered Boise 
Cascade’s recommendation dated August 8, 1994, as well as Boise Cascade’s 
arguments subsequently filed on appeal. 

Boise Cascade also argues that it was deprived of its rights by not being 
afforded sufficient time to prepare for a hearing. Under the regulations, 
persons who submitted written comments may request a hearing by the 10th 
day of the review period following the comment period (59 Fed. Reg. 8823, 
8826 (1994) (to be codified at 7 C.F.R. § 1.417(c))), which 10th day ended on 
August 8, 1994. However, the Hearing Clerk’s letter of July 27, 1994, advised 
that the hearing (previously requested by five parties) would be held on 
August 9, 1994. Boise Cascade (and one other party) withdrew its request for 
a hearing on August 2, 1994 (filed August 3, 1994). 

As stated in the other Decision filed this day, Boise Cascade had actual 
notice that Crown Inland had filed a sourcing area application which Boise 
Cascade opposed long before the Notice of Hearing was issued, and Boise 
Cascade could have been preparing for a hearing long in advance. (In fact, 
Boise Cascade first opposed Crown Inland’s application for the sourcing area 
on January 18, 1994, and again on July 19, 1994, after Crown Inland had to re- 
file its application because of the new procedural regulations issued 
February 24, 1994.) The only requirement in the regulations is that the 
hearing be scheduled within 21 days after the review period ends (59 Fed. 
Reg. 8823, 8826 (1994) (to be codified at 7 C.F.R. § 1.417(c)(1))). That 
requirement was met here. I note that Boise Cascade presented a great deal 
of evidence at the hearing held July 21 and 22, 1994, in the other proceeding 


ieeided 
wesented 
iad no CC 
wiblish 
tmonth 
ietermin 
Boise | 
{if ther 
August 2 
become | 
the abse 
(1994) ( 
August 2 
éfective 
inorder 
did not ¢ 
date of | 
tothe J 
Boise 
anappe 
Rules 0} 
are per 
permitt 
(to be ¢ 
for filir 
agency 
advised 
in orde 
shorten 
service, 
permit 
Alth 
Decisic 
August 
could 1 
the Ch 
further 
time th 
cannot 





CROWN PACIFIC INLAND LUMBER LTD. 1151 
53 Agric. Dec. 1140 


kcided this day, which presents issues virtually identical to the issues 
yesented here. The need for speed was dictated by the Act. The Chief ALJ 
dno control over the fact that the Forest Service took longer than usual to 
ablish the application, which shortened the time remaining in the statutory 
month period. There was no prejudicial error as to the Chief ALJ’s 
ktermination that the hearing would have to be held on August 9, 1994. 

Boise Cascade argues that the Chief ALJ erred in stating in his Order that, 
fif there is no appeal, this Order shall become final and effective on 
jugust 26, 1994." Under the Rules of Practice, the ALJ’s Decision does not 
come effective until 21 calendar days after the issuance of the Decision, in 
te absence of an appeal to the Judicial Officer (59 Fed. Reg. 8823, 8828 
(1994) (to be codified at 7 C.F.R. § 1.423(c)(4))), which would have been 
August 30, 1994. However, where, as here, there is a conflict between the 
lective date provided for in the regulations and the effective date required 
norder to comply with the Act, the Act prevails. Accordingly, the Chief ALJ 
didnot err in following the Act, rather than the regulations, as to the effective 
tate of the Order. In any event, this issue is moot since there was an appeal 
othe Judicial Officer. 

Boise Cascade argues that the Chief ALJ erred in fixing the time for filing 
a appeal and for filing a response shorter than the period provided for by the 
Rules of Practice. Under the Rules of Practice, 10 calendar days after service 
ae permitted for filing an appeal, and 10 calendar days after service are 
permitted for filing a response to an appeal (59 Fed. Reg. 8823, 8828 (1994) 
(to be codified at 7 C.F.R. § 1.426(a), (b))). That would have taken the time 
for filing a response well beyond August 26, 1994, the date that the final 
agency decision was required by the Act to be issued. The parties were 
advised as early as July 26, 1994, by the Chief ALJ’s Notice of Hearing, that, 
in order to comply with the Act, the Rules of Procedure were modified by 
shortening the appeal time and the response time to 5 calendar days after 
service, rather than 10. No greater amount of time could have been 
permitted, in order to meet the deadline set forth in the Act. 

Although Boise Cascade was served with a copy of the Chief ALJ’s 
Decision by Federal Express on August 11, 1994, and filed its appeal by 
August 15, 1994, Boise Cascade argues that parties with no street address 
could not have been served by Federal Express, and would not have received 
the Chief ALJ’s Decision by the deadline for filing an appeal. Boise Cascade 
further argues that such persons would not have received its appeal by the 
lime the deadline had expired for filing a response. However, Boise Cascade 
tanot become the vicarious champion of other parties who filed comments. 
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Under the Rules of Practice, everyone who filed a comment is a "party" (59 
Fed. Reg. 8823, 8825 (1994) (to be codified at 7 C.F.R. § 1.411(h))), 
Realistically, there is no reason to believe that any of the individuals who filed 
comments, and who did not appeal or file a response, would have filed a 
meaningful appeal, if time had permitted. For that matter, the appeals that 
were filed in support of Boise Cascade’s appeal were not meaningful, or at all 
helpful to Boise Cascade’s position. They merely state that they concur with 
Boise Cascade’s appeal, which adds no additional support to Boise Cascade’s 
argument. This is not an election, where it matters how many people share 
the same view. Boise Cascade’s appeal arguments have been judged to be 
without merit, and the result would have been no different if 10,000 appeals 
had been filed merely concurring with Boise Cascade’s position. 

I am saying this in order to try to discourage similar efforts in future cases 
to have "form letter" appeals filed. The "form letter" sent to an undetermined 
number of parties in this case states as follows: 


Dear Judicial Officer: 


Pursuant to 7 C.F.R. § 1.426(b), this letter is filed in response to, and in 
support of, Boise Cascade Corporation’s Appeal Petition dated 
August 15, 1994. We concur with the points, objections, and authorities 
cited in Boise Cascade Corporation’s Appeal Petition and in Boise 
Cascade Corporation’s Brief in Support of Appeal Petition, and 
respectfully request that the Judicial Officer reverse the decision of The 
Honorable Victor W. Palmer dated August 9, 1994, and deny the 
proposed sourcing area of Crown Pacific. 


Sincerely, 


Most of the persons who filed the "form letter" appeal retyped the appeal, 
but Tim J. Rogers, whose appeal was rejected for lack of proof of service, 
merely signed the "form letter," complete with the following instructions on 
the top: "Send Via Fax (202/720-9776) or Federal Express." Robert J. 
Anderson (Zosel Lumber Co., Oroville, Washington) also merely sent in the 
"form letter," which he forgot to sign, but he did sign the attached Certificate 
of Service. This same "form letter" was sent to parties in the other case 
decided this day, as shown by the fact that, in the other case, Mike Gullett, 
who rewrote the "form letter" in his own handwriting, adding his own 
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ditional thoughts to the "form letter," inadvertently (I presume) enclosed a 
wpy of the "form letter" with his handwritten letter, which "form letter" states, 
athe top, right-hand corner, "(Sample 1).". The "form letter" (Sample 1) is 
ifentical to the "form letter" used in the present case, except for the date of 
tie Appeal Petition and the date of the ALJ’s Decision. 

To repeat, in an attempt to discourage "form letter" appeals in future cases, 
w weight whatever is given to the number of persons who share the same 
ews. It is only the content of the views expressed that matters. 

Boise Cascade, which did file an appeal, adequately set forth the arguments 
wn behalf of the opponents, and it was not at all helpful to Boise Cascade’s 
wsition to have the additional "form letter" appeals that were filed. 
Moreover, no real prejudice resulted from the fact that other persons who 
iled comments did not have the opportunity to file additional appeals. 
Although it is unfortunate that the time constraints were as limiting as they 
wre here, this did not result in actual prejudicial error that would have 
flected the outcome of this proceeding. Boise Cascade’s views were fully set 
rth at the hearing and in written documents in the other proceeding, and in 
isappeal and brief filed here. Its views were totally rejected. The Applicant 
should not be penalized because of the pressing time constraints dictated by 
ie Act. Certainly, Congress would not have dictated a 4-month deadline 
tom the time the application is filed until the final agency decision is issued 
{Congress had intended the parties to have a great deal of time in which to 
pepare and present their views to the agency. 

Boise Cascade’s solution to the problem presented in this case by the 
{month statutory deadline would be to deny Crown Inland’s application, with 
kave to re-file a consolidated application for further consideration (Appeal 
Brief at 8). That would make a mockery of the 4-month statutory deadline. 
should be noted that the "rights" of Boise Cascade and the other opponents 
ifthe application do not stem from the Constitution or the Act, but, rather, 
tom the regulations. When the Federal Government is deciding whether 
Crown Inland should have the right to bid on sales of Federal timber, there 
snothing in the Constitution that guarantees Boise Cascade or any other 
yrson a right to be heard as to whether Crown Inland is a suitable bidder. 
imilarly, there is nothing in the Act that gives them a right to be heard. The 
Act merely requires a decision on the application within 4 months "on the 
teord and after opportunity for a hearing" (16 U.S.C. § 620b(c)(3)). 
Although the Secretary must consider the timber purchasing patterns of the 
Applicant as well as other persons in the same local vicinity, there is nothing 
athe Act or in the Conference Report that guarantees any competitor or 
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member of the public the right to be a party to the hearing. (Where hearings 
are held to determine whether a person should receive a Federal licens 
under the Perishable Agricultural Commodities Act, competitors or interested 
persons are not permitted to intervene.) Boise Cascade’s "rights" in this case 
stem solely from the Department’s Rules of Practice, and it "is always within 
the discretion of a court or an administrative agency to relax or modify its 
procedural rules adopted for the orderly transaction of business before it when 
in a given case the ends of justice require it." American Farm Lines v. Black 
Ball Freight Service, 397 U.S. 532, 539 (1970), quoting from NLRB v. Monsanto 
Chemical Co., 205 F.2d 763, 764 (8th Cir. 1953). See also 2 AM. JUR. 2 
Administrative Law § 350 (1962). 

Regardless of the agency’s best efforts to handle these cases more 
efficiently, a similar pressing time problem will undoubtedly occur again. 
Unless the agency has the power to speed up the process on an ad hoc basis, 
as the Chief ALJ did here, the alternatives are to enlarge the time limit (by 
means of a statutory amendment) or to diminish the "rights" afforded by the 
Rules of Practice. 

For the foregoing reasons, the following Order should be issued. 


Order 


The application of Crown Pacific Inland Lumber Limited Partnership 
(Crown Inland) for a sourcing area as described in Finding 15(a) is approved 
and the sourcing area is established pursuant to the Act and the rules. The 
sourcing area shall have the boundaries shown in the application submitted by 
Crown Inland and described in Finding 15(a). 
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In re: LONGVIEW FIBRE COMPANY. 
FSSAA Docket No. 94-4. 
Decision and Order filed September 9, 1994, 


Sourcing area application - Denial of proposed sourcing area - Failure to meet geographic and 
economic separateness criteria - Analysis of application by Regional Forester substantially 
deficient. 


Judge Palmer denied the sourcing area proposed by the applicant on the grounds that the 
Regional Forester’s analysis which accompanied the recommendation for approval was 
substantially deficient and the evidence adduced at the hearing indicated that the proposed 
sourcing area was not geographically and economically separate from areas where the applicant 
exported timber. When conducting a review and analysis of the application, the Regional 
Forester failed to include the purchasing patterns of other mills in the vicinity, or another mill 
owned by the applicant, and was unaware that applicant’s mill was operated by an independent 
entity under a different name. In addition, the evidence presented at the hearing indicated that 
a portion of the lands from which applicant exported timber on the east side of the Cascades was 
not geographically and economically separate from the proposed sourcing area, also on the east 
side of the Cascades. 


Jim Kauble, Portland, OR, for Forest Service 
Alan Saltman and Ruth Tiger, Washington, D.C., for Applicant 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a proceeding initiated by an application filed pursuant to the Forest 
Resources Conservation and Shortage Relief Act of 1990, 16 U.S.C. § 620 et. 
seq. The Act restricts the export of unprocessed timber harvested from 
Federal lands in the United States, and prohibits direct or indirect substitution 
of timber originating from Federal lands for exported unprocessed timber 
originating from private lands. Under the Act, no person may purchase 
unprocessed timber originating from federal lands west of the one hundredth 
meridian in the contiguous forty-eight states if (a) such unprocessed timber 
is to be substituted for exported unprocessed timber from private lands or (b) 
such person has, during the preceding twenty-four months, exported 
unprocessed timber from private lands. 

The Act allows an exporter of unprocessed timber to acquire federal 
timber if it is acquired from an approved sourcing area. The Act permits the 
Secretary to approve a sourcing area application only if the Secretary finds 
that the requested sourcing area is geographically and economically separate 
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jm any other area from which the applicant harvests for export any 
aprocessed timber. 

On August 11, 1994, Boise Cascade Corporation, a party to this 
soceeding, filed a Motion to Consolidate this proceeding, in which Longview 
seks a sourcing area for its Wilma, Washington facility, with a formal review 
{Longview’s existing sourcing area for its Winton, Washington facility. The 
asting sourcing area was applied for in 1990 and approved in early 1991. In 
vLongview Fibre Company, 50 Agric. Dec. 794 (FSSAA Docket No. 91-18) 
(Consent Recommendation and Order). Longview Fibre’s facility at Winton, 
Washington, is within the boundaries of the sourcing area it has proposed for 
is facility at Wilma, Washington. Conversely, Longview Fibre’s facility at 
Vilma, Washington, is within the boundaries of the existing sourcing area for 
is Winton, Washington facility, and there is substantial overlap between the 
mds covered by the proposed and existing sourcing areas. On August 23, 
(4, after receiving responses to Boise’s motion from Longview and the 
Regional Forester, I denied the Motion to Consolidate on the basis that a 
prmal review of Longview’s existing sourcing area for its Winton, Washington 
icility had not been initiated pursuant to 36 C.F.R. § 223.191(e)(1),(3). 

Pursuant to the request of the Boise Cascade Corporation, I conducted a 
caring on August 30-31, 1994 in Portland, Oregon to consider whether this 
urcing area application should be granted or denied. Longview was 
presented at the hearing by Alan Saltman, Esq., and Ruth Tiger, Esq., of 
Washington, D.C. The Regional Forester was represented by Jim Kauble, 
fg, Office of the General Counsel, United States Department of 
Agriculture, Portland, Oregon, and Boise Cascade Corporation was 
presented by Jeffrey Neumeyer, Esq., and Colette Wolf, Esq., of Boise, 
idaho. 

At the close of the hearing, I notified the parties that the time for filing an 
appeal and the response to an appeal would be shortened to five days, in view 
ifthe time constraints imposed by the Act. As stated by the Judicial Officer, 
wth respect to an administrative appeal, the “rights’ in this case stem solely 
fom the Department’s Rules of Practice, and it is ‘always within the 
discretion of a court or an administrative agency to relax or modify its 
procedural rules adopted for the orderly transaction of business before it when 
a given case the ends of justice require it.". In re Crown Pacific Inland 
lumber Limited Partnership, slip op. at 19-20 (FSSAA Docket No. 94-3, Aug. 
, 1994) (internal citation omitted). 

The evidence submitted at the hearing, including witness testimony and 
hibits, has been incorporated into the administrative record. References to 
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Longview’s exhibits are designated "AX"; references to Boise Cascade's 
exhibits are designated "BCX"; and references to the hearing transcript are 
designated "Tr." In reaching a conclusion in this matter, the entire 
administrative record has been thoroughly reviewed and considered. 

For the reasons hereinafter stated, the application is being denied. 


Findings of Fact 


1. The sourcing area application of Longview Fibre Company for its 
facility at Wilma, Washington was filed on June 6, 1994. 

2. The geographic boundaries of the area Longview proposed as a 
sourcing area are described as follows: Beginning in Washington at the point 
at which the ridge of the Cascade Mountain Range intersects the border of 
the United States and Canada, then south along the ridge of the Cascade 
Mountain Range to its intersection with Interstate Highway 90 at Snoqualmie 
Pass, Washington, then southeast along Interstate Highway 90 to its 
intersection with Interstate Highway 82, then southeast along Interstate 
Highway 82 to its intersection with Washington State Highway 221, then 
southeast along Washington State Highway 221 to its intersection with 
Interstate Highway 82, then south along Interstate Highway 82 to its 
intersection with Interstate Highway 84, then east along Interstate Highway 
84 to its intersection with U.S. Highway 395, then south along U.S. Highway 
395 to its intersection with U.S. Highway 26, then southeast along U5. 
Highway 26 to its intersection with Interstate Highway 84, then southeast 
along Interstate Highway 84 to its intersection with U.S. Highway 20, then east 
along U.S. Highway 20 to its intersection with Idaho State Highway 75, then 
north along Idaho State Highway 75 to its intersection with U.S. Highway 93, 
then north along U.S. Highway 93 to its intersection with the border of Idaho 
and Montana, then north along the border of Idaho and Montana to the 
border of the United States and Canada, then west along the United States 
and Canada border to the point of beginning. 

3. Currently, Longview purchases most of its timber for its Wilma facility 
from private lands owned by the Potlatch Corporation and from the Nez 
Perce Indian Reservation, both of which are located in close proximity to 
Clarkston, Washington, where the Wilma facility is located. (Tr. 16-17). The 
timber purchased is primarily inexpensive logs that are converted into chips 
(Tr. 15-17), which are then taken by barge to Longview’s pulp mill in 
Longview, Washington. (Tr. 18). 
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4, Because the Wilma facility also has sawmill equipment which could be 
lized in the production of lumber, Longview wishes to bid on tracts of 
ideral timber that contain substantially better quality timber than that 
adusively used for chips and pulp, thereby expanding its operations and 
greasing its profitability. (Tr. 36-37, 66-67, 81-83, 93, 510-11). 

5, Longview’s Wilma facility is operated by Mountain Fir Chip Company, 
independent entity which acts as Longview’s agent in purchasing logs and 
soducing chips. (Tr. 28-30, 97-104, 258). 

6, Longview owns another chipping facility, not included in its application, 
ihich is also operated by Mountain Fir in Lewiston, Idaho, four miles across 
te Washington/Idaho border from its Wilma facility. (Tr. 15-16, 31-34). 

7. After receiving the application, the Regional Forester’s Office for 
Kegion 6 published notice of the application to prospective parties in 
«cordance with 7 C.F.R. § 1.415, and commenced the review and analysis of 
ie proposed sourcing area. (Tr. 415-16, 421). 

8. In addition to the Regional Forester, various parties have submitted 
witten comments on the application in accordance with 7 C.F.R. § 1.416, 
ihich are incorporated into the administrative record. All were in opposition 
wthe application and were submitted by the following: 1) Eugene G. Clark, 
(lark Timber Products, Ashton, Idaho; 2) Denny Hawley, Robert Heber 
Yokes, William N. Baker, Office of County Commissioners, Salmon, Idaho; 
John F. Hossack, Owens & Hurst Lumber Co., Inc., Eureka, Montana; 4) 
Mark Lawler, Sierra Club, Seattle, Washington; 5) Thomas R. Platt, Alliance 
tthe Wild Rockies, Missoula, Montana; 6) Tom Rieger, Salmon, Idaho; 7) 
Tony J. Steenkolk, Boise Cascade Corporation, Boise, Idaho; and 8) Steve 
Thompson, Montana Wilderness Association, Kalispell, Montana. 

9. Longview Fibre has five areas of private land on the west side of the 
Cascade Mountains from which unprocessed timber is exported. (AX 1). 
Additionally, Longview Fibre has two areas from which unprocessed timber 
sexported which are located in the Hood River area of Oregon and the 
White Salmon area of Washington, which both lie to the east side of the 
Cascade Mountains. (AX 1; Tr. 27). 

10. The following persons were identified in Longview Fibre’s application 
sowning or operating timber manufacturing facilities located within the same 
eal vicinity of Longview Fibre’s Wilma, Washington facility: (a) Potlatch 
Corporation, Lewiston, Idaho; (b) Guy Bennett Lumber Co., Clarkston, 
Washington; (c) Granger Company, Clarkston, Washington; and (d) Gem 
Sate Lumber Co., Juliaetta, Idaho 
ll. On June 22, 1994, the Regional Forester’s Office for Region 6 received 
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the following communication from the Regional Forester’s Office for Region 
1, which identified the following facilities as other competitors in the local 
vicinity, along with approximate distances and telephone numbers (BCX 26) 


MESSAGE DISPLAY FOR JERRY V. HUSTEAD 
To J.HUSTEAD:R06C 


From: Thomas Threlkeld: ROLA 

Postmark: Jun 22,94 9:26AM _ Delivered: Jun 22,94 8:27 AM 
Status: Certified Previously read 

Subject: LONGVIEW FIBER-- WILMA 


Message: 

Mills in the general vicinity of the Wilma plant in addition to those 
indicated on the application, are as follows: 

MTN FIR--LEWISTON/CLARKSTON PHONE: 746-0277 oR 758-0001 (208) 
KONKOVILLE LUMBER. OROFINO.ID (40MLS) 476-4597 

TRIPLE R(WEYCO), KAMIAH, ID (6IMLS) 935-2547 

CFI, KOOSKIA, ID (JOMLS) 983-1290 

JEM STATE LBR, JULIAETTA, ID (30MLS) 276-3401 

BENNETT LBR, PRINCETON, ID (60-70) 875-1121 

MALHEUR LBR, PRINCETON. ID “or ? federal timber 

EMPIRE LBR, KAMIAH. ID (60MLS) 935-0036 

All of the above mills source out of the northern portion of Idaho 
within the area being applied for. Hope this helps Tom 


12. Boise Cascade Corporation’s comments listed the following mills it 
considers to be other competitors in the same local vicinity of Longview 
Fibre’s Wilma, Washington facility: (a) Battles Lumber Co., Weippe, Idaho; 
(b) Bennett Lumber Products Inc., Princeton, Idaho; (c) Shearer Lumber 
Products, Kooskia, Idaho; (d) Channel Lumber Co., Inc., Craigmont, Idaho; 
(e) Clearwater Forest Industries, Kooskia, Idaho; (f) Empire Lumber Co, 
Kamiah, Idaho; (g) Hodgson Lumber Co., St. Maries, Idaho; (h) Ida-Pine 
Mills Inc., Grangeville, Idaho; (i) Konkolville Lumber Co., Inc., Orofino, 
Idaho; (j) Louisiana-Pacific Corp, Walla Walla Sawmill, Walla Walla, 
Washington; (k) Mountain Fir, Lewiston, Idaho; (1) Pacific Crown Timber 
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Products, Plummer, Idaho; (m) Potlatch Corp., Pierce, Idaho; (n) Potlatch 
Corp., St. Maries, Idaho; (0) Poxleitner Sawmill, Keuterville, Idaho; (p) 
Regulus Stud Mills Inc., St. Maries, Idaho; (q) Rhoades Enterprises, 
Whitebird, Idaho; (r) St. Joe Lumber Co., Princeton, Idaho; (s) Timberline 
Lumber Inc., Weippe, Idaho; (t) Weyerhaeuser Co., Kamiah, Idaho; (u) Boise 
Cascade Corporation, Elgin, Oregon; (v) Boise Cascade Corporation, 
LaGrande, Oregon; (w) Oregon Log & Fiber, Elgin, Oregon; (x) Rogge Wood 
Products Inc., Wallowa, Oregon; (y) Sequoia Forest Industries, dba R-Y 
Timber, Joseph, Oregon; (z) Shearer Lumber Products, Elk City, Idaho; (aa) 
Idaho Timber Corp., North Powder, Oregon: and (bb) WTD, North Powder, 
Oregon. (BCX 9, 17-19). 

13. Log hauling distances from various federal timber lands within the 
proposed sourcing area to the Wilma facility are further than log hauling 
distances from Longview Fibre’s White Salmon, Washington or Hood River, 
Oregon export areas. (BCX 3, 4; Tr. 130-42). 

14. Log transportation costs from Longview Fibre’s White Salmon, 
Washington and Hood River, Oregon export areas to the Wilma facility are 
much less than the log transportation costs from federal timber lands within 
the proposed sourcing area to the facility. (BCX 4, 5, 8; Tr. 148, 283-85). 
The export areas near White Salmon and Hood River are readily accessible 
from the east by rail, barge and interstate highway systems. (BCX 6, 7; Tr. 
43, 48, 159). 

15. The purchasing patterns of mills within the same local vicinity of 
Longview Fibre’s Wilma, Washington, facility extend beyond the requested 
sourcing area of Longview Fibre. 

16. The proposed sourcing area was not shown to be geographically and 
economically separate from other areas outside the requested sourcing area 
from which Longview exports timber. 


Conclusions 


1. Longview Fibre has failed to meet its burden of proof of showing that 
the area that is the subject of this application is both geographically and 
economically separate from the geographic area from which Longview Fibre 
harvests for export unprocessed timber originating from private lands. 

2. Longview Fibre Company’s sourcing area application for its Wilma, 
Washington facility should be denied. 


Discussion 
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Federal lands west of the 100th meridian in the contiguous 48 


State: 
The Forest Resources Conservation and Shortage Relief Act of 1990 and trade 
its objectives were recently discussed by the Judicial Officer in In re Crown persc 
Pacific, Ltd., et al., slip op. (FSSAA Docket No. 94-2, Aug. 26, 1994), as Unite 
follows: subst 
The Forest Resources Conservation and Shortage Relief Act of timb 
1990 (Act) was enacted because of the need to conserve timber 
resources in short supply, including the need to limit the export of Cong 
unprocessed timber. Congress found (16 U.S.C. § 620(a)(2), (6)-(8) of unpr¢ 
(emphasis added)): private | 
(2) Forests, forest resources, and the forest environment are § 62 
exhaustible natural resources that require efficient and effective tim 
conservation efforts. 
(6) There is evidence of a shortfall in the supply of 
unprocessed timber in the western United States. (1) 
(7) There is reason to believe that any shortfall which may tot 
already exist may worsen unless action is taken. pure 
(8) In conjunction with the broad conservation actions Stat 
expected in the next few months and years, conservation action of t 
is necessary with respect to exports of unprocessed timber. (A) 
exp 
One of the purposes of the Act is "to continue and refine the (B) 
existing Federal policy of restricting the export of unprocessed timber exp 
harvested from Federal lands in the western United States" (16 U.S.C. 
§ 620(b)(4)). 
In order to accomplish that purpose, Congress has placed (b) 
restrictions on the export of unprocessed timber originating from 
Federal lands, stating (16 U.S.C. § 620a(a)): 
§ 620a. Restrictions on exports of unprocessed timber 
originating from Federal lands be 
ot! 
(a) Prohibition on export of unprocessed timber originating we 
from Federal lands. pe 
di 
No person who acquires unprocessed timber originating from A 


LONGVIEW FIBRE COMPANY 
53 Agric. Dec. 1156 


States may export such timber from the United States, or sell, 
trade, exchange, or otherwise convey such timber to any other 
person for the purpose of exporting such timber from the 
United States, unless such timber has been determined under 
subsection (b) of this section to be surplus to the needs of 
timber manufacturing facilities in the United States. 


Congress has placed limitations on the direct or indirect substitution 
ofunprocessed Federal timber for unprocessed timber exported from 
private lands, stating (16 U.S.C. § 620b): 


§ 620b. Limitations on substitution of unprocessed Federal 
timber for unprocessed timber exported from private lands 


(a) Direct substitution 


(1) Except as provided in subsection (c) of this section [relating 
to the sourcing area provisions at issue here], no person may 
purchase directly from any department or agency of the United 
States unprocessed timber originating from Federal lands west 


of the 100th meridian in the contiguous 48 States if-- 

(A) such unprocessed timber is to be used in substitution for 
exported unprocessed timber originating from private lands; or 
(B) such person has, during the preceding 24-month period, 
exported unprocessed timber originating from private lands. 


(b) Indirect substitution 
(1) In general 


Except as provided in paragraph (2), no person may, 
beginning 21 days after August 20, 1990, purchase from any 
other person unprocessed timber originating from Federal lands 
west of the 100th meridian in the contiguous 48 States if such 
person would be prohibited from purchasing such timber 
directly from a department or agency of the United States. 
Acquisitions of western red cedar which are domestically 
processed into finished products to be sold into domestic or 
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international markets are exempt from the prohibition contained 
in the paragraph. 


(c) Approval of sourcing areas 
(1) In general 


The prohibitions contained in subsections (a) and (b) of this 
section shall not apply with respect to the acquisition of 
unprocessed timber originating from Federal lands within a 
sourcing area west of the 100th meridian in the contiguous 4 
States approved by the Secretary concerned under this 
subsection by a person who-- 

(A)in the previous 24 months, has not exported unprocessed 
timber originating from private lands within the sourcing area; 
and 

(B)during the period in which such approval is in effect, does 
not export unprocessed timber originating from private lands 
within the sourcing area. 


(3) Grant of approval 


For each applicant, the Secretary concerned shall, on the 
record and after an opportunity for a hearing, not later than 4 
months after receipt of the application for a sourcing area, 
either approve or disapprove the application. The Secretary 
concerned may approve such application only if the Secretary 
determines that the area that is the subject of the application, 
in which the timber manufacturing facilities at which the 
applicant desires to process timber originating from Federal 
lands are located, is geographically and economically separate 
from any geographic area from which that person harvests for 
export any unprocessed timber originating from private lands. 
In making a determination referred to in this paragraph, the 
Secretary concerned shall consider equally the timber purchasing 
patterns, on private and Federal lands, of the applicant as well 
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as other persons in the same local vicinity as the applicant, and 
the relative similarity of such purchasing patterns. 


The Congressional definitions provide (16 U.S.C. § 620e(8)): 


(8) The acquisition of unprocessed timber from Federal 
lands west of the 100th meridian in the contiguous 48 States to 
be used in "substitution" for exported unprocessed timber 
originating from private lands means acquiring unprocessed 
timber from such Federal lands and engaging in exporting, or 
selling for export, unprocessed timber originating from private 
lands within the same geographic and economic area. 


The sourcing area provisions at issue here, quoted above, are 
aplained in the Conference Report as follows (H.R. REP. No. 650, 
illst Cong., 2d Sess. 252-53 (1990)): 


Section 490(c)(1) provides that the prohibitions in 
subsections 490(a) [relating to direct substitution] and 490(b) 
(relating to indirect substitution] shall not apply to the 
acquisition of unprocessed timber from federal lands within a 
sourcing area boundary west of the 100th meridian in the 
contiguous 48 states approved by the Secretary of Interior or 
Agriculture by a person who, in the previous 24 months, has not 
exported unprocessed timber originating from private lands 
within the sourcing area boundaries and during the period such 
approval is in effect, does not export unprocessed timber 
originating from private lands within the sourcing area 
boundaries. The appropriate Secretary may waive the 24-month 
requirement for any person who, within the 3 months after the 
date of enactment of this Act, certifies within 6 months after 
date of enactment of this Act that the person will cease 
exporting unprocessed timber originating from private lands 
within the sourcing area boundaries for no less than 3 years. 

The section establishes a mechanism for exporting companies 
to apply for a specific exemption from the ban on direct and 
indirect substitution if the area from which the company 
purchases federal timber is economically and geographically 
separate from the area from which it exports, or sells for export 
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unprocessed timber from private lands. The general reason for 
limiting substitution is to restrict companies from purchasing 
federal timber for their mills and then exporting private timber 
from the same general area. The exemption recognizes that 
some companies export private timber from geographic and 
economic areas separate from the source of logs for their 
federally-sourced mills. In these instances, companies may apply 
for a specific exemption for individual mills in order to bid on 
federal timber for those mills. 


Section 490(c)(3) requires the Secretary of Agriculture or 
Secretary of Interior, as may be appropriate, on the record and 
after an opportunity for a hearing to either approve or 
disapprove the sourcing area application within 4 months after 
receipt of the application. The section provides a test for the 
Secretary involved to weigh approval of the exemption. This 
test shall be applied on a case by case basis and the outcome 
may vary among regions. The test evaluates whether the area 
from which exported private logs originate is geographically and 
economically separate from the sourcing area of the mill for 
which the exemption is sought. The Secretary shall, when 
considering whether to grant an exemption, consider the 
purchasing and bidding patterns of both the applicant and his 
competitors in the same local vicinity. To conduct the test, the 
Secretary concerned shall look at the geographic area from r 
which the company currently and historically sources its mill. P < 
The Secretary shall examine the sourcing patterns for the mills fh . 
in and around the same population center, considered by the _ 
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*In practice, the Forest Service considers the sourcing patterns 
of competing mills located farther than a general radius of 25 to 
30 miles. 


Slip op. at 10-14 (footnote 2 omitted). 

Longview Fibre seeks a sourcing area for its Wilma, Washington facil. 
Therefore, it must show that the proposed sourcing area from which it intends 
to obtain unprocessed timber for manufacturing at that facility i 
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geographically and economically separate from any geographic area from 
which Longview Fibre harvests for export any unprocessed timber originating 
fom private lands. Longview Fibre, as the applicant in this proceeding, bears 
the burden of proof under the Forest Resources Conservation and Shortage 
Relief Act of 1990 for approval of a requested sourcing area. In re Pacific 
lumber and Shipping Company, 50 Agric. Dec. 528 (1991); In re Plum Creek 
Management, 50 Agric. Dec. 540 (1991). 

After a careful review of the applicable law and all evidence submitted, I 
onclude that Longview’s application should be denied. The application itself 
lacks pertinent information which would have been critical in the Regional 
forester’s evaluation of the proposed sourcing area, the investigation and 
analysis conducted by the Regional Forester is substantially deficient, and the 
ewidence submitted at the hearing indicates that the proposed sourcing area 
isnot geographically and economically separate from areas where Longview 
aports unprocessed timber. 


I. Longview’s Application 


Currently, Longview purchases most of its timber for its Wilma facility 
fom private lands owned by the Potlatch Corporation and from the Nez 
Perce Indian Reservation, both of which are located in close proximity to 
Clarkston, Washington, where the Wilma facility is located. (Tr. 16-17). The 
timber purchased primarily consists of inexpensive logs that are converted into 
thips (Tr. 15-17), which are then taken by barge to Longview’s pulp mill in 
Longview, Washington. (Tr. 18). Longview does not need an approved 
sourcing area for these purposes because material used for chips, pulp and 
pulp products is not considered to be "unprocessed timber." 

The Wilma facility also has sawmill equipment which could be utilized in 
he production of lumber, and Longview wishes to bid on tracts of federal 
limber that contain substantially better quality timber than that exclusively 
wed for chips and pulp, thereby expanding its operations and increasing its 
profitability. (Tr. 36-37, 66-67, 81-83, 93, 510-11). Because it lacks an 
approved sourcing area for its Wilma facility, Longview Fibre may not 
purchase, directly or indirectly, unprocessed timber originating from federal 
lands west of the 100th meridian in the contiguous 48 states, for that facility 
The relevant regulations provide that unprocessed timber does not include 
‘chips, pulp, or pulp products." 36 C.F.R. § 223.187(a)(4). Nor does 
uprocessed timber include "[p]ulp logs or cull logs to be processed at 
domestic pulp mills, domestic chip plants, or other domestic operations for the 
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purpose of conversion of the logs into chips." 36 C.F.R. § 223.187(a)(9). Tg 
the extent that Longview Fibre is sourcing the Wilma, Washington facility with 
logs which are not classified as "unprocessed timber," Longview Fibre does nof 
need a sourcing area. 

The Regional Forester concluded, and I agree, that the applicatiog 
submitted by Longview meets the minimum "technical " requirements of the 
Act and regulations. See 36 C.F.R. § 223.190(c)-(f). That is, the application 
contains a map showing the desired sourcing area boundary, the location of 
export areas, and the location of Longview mills within the sourcing area, If 
contains a list of four mills identified by Longview as competing mills in the 
same general vicinity, and meets with the other procedural requirements for 
the submission of a sourcing area application. 

However, the evidence which came to light at the hearing indicates tha, 
while Longview met the above technical requirements, its application failed to 
provide other substantive information with regard to its operations. For 
example, nowhere does the application reveal Longview’s relationship with 
Mountain Fir, the entity which makes timber purchases on behalf of Longview 
and which operates Longview’s mills in Wilma, Washington, and in nearby 
Lewiston, Idaho. Moreover, Longview’s Lewiston facility, which is located 
only four miles across the Washington/Idaho border from its Wilma facility 
(Tr. 15-16) is not mentioned in the application. 


II. Regional Forester’s Analysis Unreliable. 


Great reliance is placed upon the Forest Service analysis of an applicant’ 
proposed sourcing area. As the office responsible for the oversight of the 
federal timber covered by the Act, the Regional Forester’s analysis can 
provide critical background material with respect to timber transactions, haul 
distances, geographic factors, market conditions, regional competition, and the 
overall status and condition of the relevant timber market. Much of the 
investigation and analysis underlying the Regional Forester’s recommendation 
to approve the application was completed by Jerry Hustead, a Forester 
employed by the United States Forest Service in Portland, Oregon. (Tr. 415: 
16). 

The Forest Service, in recognition of the Regional Forester’s critical rok 
in the sourcing area application process, has developed and implemented ast! 
of procedures for reviewing applications. The document, dated July 8, 19% 
is entitled "Criteria and Guidelines for Sourcing Areas," and addresses tht 
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mlysis of the economic and geographic factors as follows: 


The Forest Service must: (1) determine what the applicant’s 
purchasing patterns on private and federal lands are and whether they 
are accurately depicted in the sourcing area application; and, (2) if the 
applicant’s purchasing patterns are accurately depicted, determine 
whether the purchasing patterns on private and federal lands of other 
persons in the same local vicinity are relatively similar to the applicant’s 
purchasing patterns. 


Each step of this assessment must be fully documented and the results 
clearly reflected in the Forest Service’s analysis of the application. The 
following criteria and guidelines should be use in making the Forest 
Service analysis: 

1. Same local vicinity means manufacturing facilities located: 

a. within 30 miles of the community where the applicant’s 
manufacturing facility is located, and 

b. more distant communities if manufacturing facilities in those 
communities are dependent on the same source of timber and have 
similar purchasing patterns. 

2. To determine the timber purchasing patterns of the applicant and 
other persons in the same local vicinity on both private and federal 
lands: 

a. The Forest Service should use its records of purchases of 
timber on Forest Service lands. Private timber purchasing patterns can 
be verified by, for instance, reviewing State harvesting permits, 
severance or yield tax records, and/or industrial safety inspection 
records. 

b. The Forest Service may determine the purchasing patterns 
of persons in the same local vicinity by reviewing the federal and 
private purchases of those persons on the mailing lists of the forests 
where the sourcing area is located and by reviewing the purchases of 
persons identified by the applicant as having timber manufacturing 
facilities in the same local vicinity as the applicant. 

c. The purchasing patterns of the applicant and the competitors 
includes trading patterns. The regulation equates purchase with 
acquire, and the definition of acquire in the Act and the interim 
regulation includes trade. 

3. To assess the relative similarity of such purchasing patterns: 
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wilized 

a. Do not distinguish between lumber and veneer mills based different 
on log size or species preference nor between the type of lumber or sawmill | 
veneer products produced when examining the similarity of purchasing At th 
patterns. This is because federal timber sales commonly include a aterview 
variety of species and sizes of logs suitable for processing into many hilities 
products, it is common practice for a purchaser to process the desired —_ Jf witha fi 
logs, be they sawlogs or veneer logs, at its mill and sell or trade the te inve: 
undesired logs to other local mills. However, true "specialty mills," wage for 
such as a mill producing only houselogs, would not be similar to a mill ad pur 
producing lumber or veneer, so their purchasing patterns should not be question 
compared. nachine 

b. Determine what the other mills, in the same local vicinity, nills. C 
use as their sourcing areas. This determination provides a reference aticate 
for determining whether the applicant’s sourcing area is economically 10 200 1 
and geographically separate from the area where the applicant harvests ndicate 
or acquires private timber for export. MN). 

c. Determine the distance that other persons in the local vicinity Des; 
haul their logs. Relative hauling distances reflect how far a person is conclud 
willing to go to acquire logs and is a reflection of purchasing patterns. sconom 
The distance that the purchaser will be transporting logs to his/her 3 Tr. 
manufacturing facility should be compared to the distance other An 
persons with manufacturing facilities that are dependent on the same sthe li 
source of federal and/or private timber for domestic processing are Forest | 
willing to transport logs to their facilities. This comparison of relative Foreste 
hauling distance will provide a reference to determine economically area ap 
separate areas. If the applicant’s competitors are hauling timber to 4, p. 
their manufacturing facilities significantly longer distances, it may purcha 
indicate that the applicant’s sourcing area is too small and is not Region 
economically separate from the area where the applicant harvests or 
acquires private timber for export. (BCX 24, p. 3-4). The 

mai 
Mr. Hustead testified he was required to follow these criteria when he the 
reviewed Longview’s application. (Tr. 432-33). However, I conclude that the dist 
above criteria were not followed as required. deg 
In the present proceeding, many of the problems with the Regional pat 
Forester’s analysis were caused by Longview’s failure to provide the Regional | 
Forester with pertinent information. The Regional Forester based his J» Fe 
investigation and analysis on the assumption that the Wilma facility would be J orme 
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iilized as a chipping facility (Tr. 459), and the analysis would have been 
ifferent had Longview informed the Regional Forester of its intent to operate 
awmill facilities out of Wilma. (Tr. 464). 

At the outset of his investigation, the Regional Forester endeavored to 
iterview the four mills identified by Longview in its application as competing 
iilities in the same local vicinity. In addition, the Regional Forester checked 
wth a fifth mill with respect to its products and log supply. (Tr. 418). During 
te investigation, the Regional Forester or the interviewee completed a one- 
wge form containing questions with regard to the subject mill’s background 
ad purchasing patterns. (BCX 27). One of the mills receiving the 
westionnaire form did not reply after attempts to contact it by facsimile 
machine. (Tr. 419). Interview forms were completed for the remaining four 
nills, Of these four, one mill, Konkolville Lumber Co., Inc., Orofino, Idaho, 
adicated that, due to the reduction in federal timber sales, it reaches out up 
0 200 miles from its location for timber to source its -mill. Another mill 
adicated that it extends to areas in a 150-mile radius from its plant. (BCX 
Nh. 

Despite these statements from competing mills, the Regional Forester 
wncluded that Longview’s application contained was geographically and 
‘“onomically separate from any of the areas where Longview exported. (BCX 
3 Tr. 420). 

An especially troubling aspect of the Regional Forester’s recommendation 
sthe limited number of competing mills included as part of the analysis. The 
Forest Service Criteria and Guidelines for Sourcing Areas state that Regional 
foresters are to "prepare an analysis and a recommendation on each sourcing 
area application in_a consistent manner using the criteria in the rules." (BCX 
4, p. 1) (emphasis added). In determining the relative similarity of 
purchasing patterns of mills in the same local vicinity as an applicant, the 
Regional Forester is to examine competing mills as follows: 


The same local vicinity for consideration will normally be 
manufacturing facilities located within 30 miles of the community where 
the applicant’s manufacturing facility is located, but may include more 
distant communities if manufacturing facilities in those communities are 
dependent on the same source of timber and have similar purchasing 
patterns. 


9 Fed. Reg. 8830 (1994) (to be codified at 36 C.F.R. § 223.190(i)(2)) 
(formerly designated as 36 C.F.R. § 223.190(h)(5)(ii)) (emphasis added). 
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During the investigation and analysis for a recent sourcing area application 
which was granted in Jn re Crown Pacific, Ltd, et al., slip op. (FSSAA Doce, 
No. 94-2, Aug. 26, 1994), the Regional Forester for Region 6 examined th 
purchasing patterns of 19 competing mills, including mills much further tha 
30 miles from Crown Pacific’s facility (Tr. 462)--up to 300 miles away. (BCX 
10). The Regional Forester’s investigation and analysis of competing mils 
the same local vicinity in Jn re Crown Pacific Inland Lumber Limite 
Partnership, slip op. (FSSAA Docket No. 94-3, Aug. 26, 1994) included 4 
competitors, some located over 500 miles away. (BCX 11). With respect 
both of the foregoing investigations, the list of mills checked by the Regiond 
Forester was provided by the applicant. (BCX 10, 11). 

In contrast, when analyzing the Applicant’s competitors, the Region 
Forester only attempted to examine five mills, the names of four having bees 
supplied by the Applicant. A computer "e-mail" message on June 13, 194 
from Jerry Hustead to Christine Anderson, another Region 6 employe, 
indicates that Mr. Hustead was skeptical about the small number of competing 
mills identified by the Applicant: "They only identified 4. At first look,! 
wonder if that is as many as there really are." (BCX 25; Tr. 468-69). 

Moreover, on June 22, 1994, the Regional Forester in Region 1, whid 
covers the eastern portion of Longview’s proposed sourcing area, identified 
eight mills as "mills in the general vicinity of the Wilma plant in addition 1 
those indicated on the application." (BCX 26). Mr. Hustead testified thatthe 
Region 1 employee who generated the communication, Tom Threlkeld, woul 
be more familiar with log purchasing patterns of mills in the Idaho region 
(Tr. 471). Of the mills identified by Region 1, only two were contacted dunn 
the Regional Forester’s investigation--Gem State Lumber Co. in Juliaetti 
Idaho (which already had been identified by Longview in its application), a 
Konkolville Lumber, Inc., Orofino, Idaho. Interestingly, this list of eight mil 
included the name and telephone number of Mountain Fir, the entity whidi 
made Longview’s timber purchases and operated it mills in Wilma ag 
Lewiston. Mountain Fir was not contacted during the investigation. (Tr. 4} 
Of the mills named by Boise Cascade as competing mills, five appeared ont 
list submitted to Mr. Hustead by the Regional Forester’s Office for Region! 
(BCX 26). 

Notwithstanding his initial reservations and the information about tt 
additional mills supplied by Region 1, Mr. Hustead proceeded to examine atl) 
those four mills provided by Longview, plus one additional facility. Ths 
limited investigation is in sharp contrast with the extent of the Regio 
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foresters’ investigations conducted with respect to the two Crown Pacific 
applications. (BCX 10, 11, 16, 28, 29). In those proceedings, mills over vast 
eas surrounding the relevant facilities were considered by the Regional 
Foresters to be competing mills. (BCX 10, 11, 16, 28, 29). In one instance, 
a Idaho Timber Corporation mill, located in North Powder, Oregon, over 
00 miles away was considered to be a competitor of the Crown Pacific facility 
inRedmond, Oregon. This facility in North Powder, Oregon is located much 
doser to Longview’s Wilma facility than it is to Redmond, Oregon, yet it was 
4 not considered in the Regional Forester’s analysis in Longview’s application. 
(BCX 10, 16, 28; Tr. 478-479). When questioned about this apparent 
inconsistency with past sourcing area applications, Mr. Hustead’s testimony 
1 indicates that, when he investigated a sourcing area application, he basically 
restricted his investigation to those mills identified by the applicant. (Tr. 455, 
462-63). 

The Regional Forester was not aware of Longview’s contractual 
‘] arangement with Mountain Fir, the entity which operates the Wilma facility 
and purchases the timber going into that facility. (Tr. 436). Mr. Hustead 
testified that, when reviewing the purchasing patterns of Longview and 
competing facilities, he did not check purchases made by Mountain Fir. (Tr. 
443, 453). The failure of the Longview to inform the Regional Forester of 
Mountain Fir’s role in its operations and the Regional Forester’s subsequent 
failure to check for any purchases made by Mountain Fir caused the analysis 
to be substantially deficient. (Tr. 119). 

The Regional Forester’s investigation was incomplete in other respects. 
Mr. Hustead testified that, when he was performing his analysis, he was under 
the mistaken impression that Longview’s Wilma facility was not in operation. 
(BCX 23; Tr. 435, 498-99). The Regional Forester’s recommendation 
Mm} indicates that Longview’s timber purchasing patterns were verified with 
™} Washington state sources. (BCX 23, p. 2). Mr. Hustead indicated that, when 
| wmalyzing state timber sales, he only checked those sales occurring in 
Washington, and did not check sales in either Oregon or Idaho. (Tr. 438-39). 
| Moreover, Longview’s Lewiston, Idaho facility, which is located directly across 
the Washington/Idaho border from its Wilma facility, was not a part of the 
Regional Forester’s analysis, but should have been. (Tr. 444-49, 467). Finally, 
Mr. Hustead testified that, when checking timber sale contracts, the only 
] ‘ference to Longview purchases he found related to Longview’s Winton, 

Washington facility and that he could not find any purchasing history with 
respect to the Wilma facility. (Tr. 438-40, 456). 

As a result of the aforementioned deficiencies in the investigation and 
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analysis, I conclude that the Regional Forester’s recommendation to approve 
the proposed sourcing area is unreliable. The following testimony of Mr. 
Hustead with respect to the Regional Forester’s conclusion in BCX 23 that Il 
the proposed sourcing area was appropriate best illustrates the nature of the 

investigation conducted by the Regional Forester: Ser 
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(Tr. 450-51, see also 433-44). Based on the foregoing testimony, | find it chipp 


difficult to reach any conclusion other than that the Regional Forester’ purct 
investigation and analysis was cursory at best. While I am aware that time A 
and budget constraints are factors encountered by the Forest Service during | avg. 


A. I based my analysis entirely on their application. 
Q. And the application didn’t mention anything with respect to the type 
of logs, the amount of logs or even the type of facility that we're 


dealing with, is that correct? 


A. That’s correct. 
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sich an investigation, I nevertheless cannot rely on a recommendation that is 
supported by substantially incomplete information. 


Ill. Record Evidence 


Several parties submitted recommendations with respect to the appropriate 
size of the sourcing area boundary. Comments are considered evidence in 
sourcing area application proceedings In re Crown Pacific Inland Lumber 
Limited Partnership, slip op. at 8 (FSSAA Docket No. 94-3, Aug. 26, 1994). 
Atone extreme is Boise Cascade, who proposes that the entire northwestern 
United States should be considered as one "woodbasket," due to the increased 
distances that mills have extended for timber to supply their facilities. The 
recommendation submitted by Owens & Hurst Lumber Co., Inc., also 
followed this reasoning. However, the case cited by Boise in support of this 
contention, Jn re Louisiana Pacific Corp., 50 Agric. Dec. 522 (1991), is 
inapposite because the approved application in that case included Louisiana 
Pacific’s multiple mills throughout the northwest and for that reason the entire 
Pacific Northwest was determined to be an appropriate sourcing area. 

Another party, Alliance for the Wild Rockies, recommended that the 
sourcing area should not extend beyond the immediate surroundings of the 
Wilma mill. This reasoning appears to find support in the response of Gem 
State Lumber Co., Juliaetta, Idaho, in the questionnaire form provided by the 
Regional Forester. In response to the query with respect to areas from which 
it acquires its principal log supply, Gem State responded that it sourced its 
mill from the immediate areas surrounding Juliaetta, Idaho. 

These comments and recommendations highlight the unique nature of 
Longview’s application. Because its Wilma mill has in the past operated as 
achipping facility, Longview has no purchasing history in that region for the 
type of timber which would be used in a sawmill facility. This distinction is 
important because lumber products typically have a higher value than chipping 
products. (Tr. 335). Because its express purpose in applying for a sourcing 
area is to enable it to bid on higher quality stands of federal timber and utilize 
its sawmill facilities at Wilma (Tr. 95), Longview’s application must also be 
evaluated on basis of the future use of its Wilma facility. While it may not be 
profitable to ship lumber from the export areas to the Wilma facility for 
chipping purposes (Tr. 73, 409-10), the evidence with respect to timber 
purchased for saw log purposes must be considered. 

Although it had the burden of proof, Longview submitted very little 
wvidence to support the proposed sourcing area. For the most part, Longview 
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relies heavily upon the Regional Forester’s analysis and recommendation, 
Conversely, Boise demonstrated that the sourcing area proposed by Longview 
would allow the Wilma facility to obtain timber from federal lands up to 495 
highway miles away. (BCX 3, 4). Moreover, Boise showed that the proposed 
sourcing area is so configured that it fails to include the two export areas on 
the eastern slope of the Cascades, which, as Boise demonstrated, are more 
accessible to cheap transportation. (BCX 4, 5). 

At the hearing, it was urged that the two eastern export areas are ina 
different geographic region than the proposed sourcing area because 
farmlands and arid, non-forested regions lie between the export areas and the 
western boundary of the sourcing area. (Tr. 373-76). However, the evidence 
offered by Boise indicates that Longview’s eastern export areas are not 
geographically and economically separate from its proposed sourcing area. 
Chuck Sarrett, a log acquisition supervisor for Boise’s northeast Oregon 
region, which is within the proposed sourcing area boundary, testified to the 
purchasing patterns of Boise’s mills located in LaGrande, Elgin, Island City, 
and Umatilla, Oregon. (Tr. 187-92). Mr. Sarrett testified that Boise’s 
Umatilla facility had sourced its chipping facility with timber located near 
Goldendale, in Klickitat County, Washington, which lies between the export 
areas and the western boundary of the sourcing area. (BCX 20; Tr. 266-69). 
An examination of the numerous maps submitted by the parties reveals that 
the area surrounding Goldendale is at a maximum, approximately 40 miles 
from the area in the same county where Longview purchases logs for export 
on the eastern slope of the Cascade range near White Salmon, Washington. 
Moreover, Mr. Sarrett testified that Boise has submitted a bid to acquire 6 
million board feet of timber located near Glenwood, in Klickitat County, 
approximately 30 air miles from Longview’s White Salmon export area. (Tr. 
275-76). 

Although Boise’s Umatilla facility is located further than 30 miles from 
Longview’s Wilma, Washington facility, it cannot be disputed that Boise isa 
competitor of Longview. Mr. Sarrett testified as to several log purchase 
agreements whereby Boise mills in the northeast Oregon region obtained 
timber from areas in the vicinity of Clarkston, Washington, where Longviews 
Wilma facility is located. (BCX 13-15; Tr. 308). 

Longview’s export areas on the eastern side of the Cascades are readily 
accessible from the east with a variety of efficient transportation options. 
(Tr. 159). The Wilma facility can be reached from these areas by both barge 
and rail lines along the Columbia River. (BCX 6, 7; Tr. 48). Moreover, an 
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interstate highway heading east along the Columbia River valley is joined in 
the east with a state highway and provides access to the export areas from the 
Wilma, Washington, facility. (Tr. 43). Transportation costs from White 
Salmon to Wilma are significantly less than transportation costs from other 
areas within the sourcing area to the south and north. (BCX 4, 5, 8; Tr. 148, 
283-85). 

When the two export areas on the eastern slope of the Cascades are 
considered from a geographic standpoint, Longview’s proposed sourcing area 
is inconsistent with sourcing areas granted in recent decisions. In re Crown 
Pacific, Ltd., et al., slip op. (FSSAA Docket No. 94-2, Aug. 26, 1994); In re 
Crown Pacific Inland Lumber Limited Partnership, slip op. (FSSAA Docket 
No. 94-3, Aug. 26, 1994). In those cases, the ridgeline of the Cascade Range 
was considered to be a natural boundary between two distinctly different 
geographic areas. 

Therefore, on the basis of all the evidence of record, I conclude that 
Longview Fibre has failed to meet its burden of proof of demonstrating that 
the area which is the subject of this application is both geographically and 
economically separate from the geographic area from which Longview Fibre 
harvests for export unprocessed timber originating from private lands. 


Order 


Longview Fibre Company’s sourcing area application for its Wilma, 
Washington facility is hereby denied. 
[This Decision and Order became final September 30, 1994.-Editor] 


Inre:e POPE AND TALBOT, INC. 
FSSAA Docket No. 95-2. 
Decision and Order filed November 28, 1994. 


Sourcing area approved - Review and expansion of existing sourcing area - Procedural 
requirements - Description of sourcing area. 


Judge Palmer approved an expanded sourcing area upon the sourcing area holder’s submission 
ofa revised application which complied with the procedural requirements in the applicable rules. 
Action in this matter was initially withheld for thirty days and the sourcing area holder was given 
ten days in which to submit a revised application complying with procedural requirements. 
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Kirk Johansen, Portland, OR for Applicant. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This decision and order is issued pursuant to a request for review and 
expansion of a current sourcing area by Pope and Talbot, Inc. (Pope and 
Talbot), under § 490 of the Forest Resources Conservation and Shortage 
Relief Act of 1990, Pub. L. No. 101-382, 104 Stat. 714 (16 U.S.C. §§ 620-62); 
the Act). , 


Preliminary Statement 


The Act generally prohibits substitution of federal timber for exported 
timber from private lands. Under the Act, no person may purchase 
unprocessed timber originating from federal lands west of the one-hundredth 
meridian in the contiguous forty-eight states if (a) such unprocessed timber 
is to be used in substitution, directly or indirectly, for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. 

The Act, however, provides that the prohibitions against substitution do 
not apply to a person who acquires unprocessed timber from federal lands 
within an approved sourcing area located west of the one-hundredth meridian 
in the forty-eight contiguous states, who has not exported unprocessed timber 
originating from private lands located within the approved sourcing area 
during the preceding twenty-four months, and who, during the period in which 
the sourcing area is in effect, does not export unprocessed timber originating 
from private lands within the approved sourcing area. 

Pope and Talbot submitted its request for review and expansion to the 
Regional Forester, United States Forest Service in Lakewood, Colorado on 
April 20, 1994. The Regional Forester initiated the informal review 
proceedings in accordance with 36 C.F.R. § 223.191(e) by issuing notice and 
inviting public comment, and subsequently prepared an analysis of the Pope 
and Talbot request based upon the application criteria in the Act and 
Regulations. (16 U.S.C. § 620b, 36 C.F.R. § 223.190). Fourteen commenting 
parties objected to the proposed expansion. On August 26, 1994 and 
September 8, 1994, the Regional Forester notified each commenting party of 
their rights to attend a meeting with Pope and Talbot and the Regional 
Forester or her representative on September 23, 1994 at Forest Service 
Headquarters in Lakewood, Colorado. Each objecting party was further 
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aivised 1) that the meeting was being called to "resolve any differences as to 
he proper expanded sourcing area according to the requirements in 36 C.F.R. 
13.191(e) and 2) that if an agreement was reached at the informal meeting, 
il documents and an agreement letter would be forwarded to the 
Administrative Law Judge for final disposition. On September 23, 1994, the 
Regional Forester held a meeting with interested parties and Pope and Talbot. 
Only Forest Service and Pope and Talbot representatives appeared at this 
formal meeting. At the conclusion of this meeting, it was determined that 
Pope and Talbot’s requested sourcing area should be recommended for 
approval. All parties attending the meeting signed the agreement approving 
he requested sourcing area expansion. ° 

Having completed the procedural requirements of § 223.191(e), the 
Regional Forester submitted the analysis of Pope and Talbot’s request for the 


j xpanded sourcing area along with a recommendation that the expansion be 


approved. In addition, however, the Regional Forester concluded that Pope 
ad Talbot’s application for review and expansion was not complete as 
required by the Regulations. Pope and Talbot’s application did not contain 
acertification statement, was not signed by the chief executive officer of the 
corporation, did not contain the corporate seal, and was not notarized as 
required by the Regulations. 

On November 14, 1994, I issued a ruling which stated that the request by 
Pope and Talbot, Inc. to review and expand its sourcing area would be 
ganted upon the filing of a revised application which complied with the 
Regulations. The Applicant was given ten (10) days from service of this ruling 
to file a revised application. On November 21, 1994, Applicant Pope and 
Talbot, Inc., filed a revised application which contained a certification 
statement, was signed by the chief executive officer, and was notarized with 
the corporate seal affixed. 

After a careful consideration of the record and the applicable law, I 
conclude that the request by Pope and Talbot to review and expand its current 
sourcing area should be granted. 


Applicable Regulatory Provisions 


The procedure with respect to requests for review of existing sourcing 
areas is governed by the Rules of Practice Governing the Adjudication of 
Sourcing Area Applications and Formal Review of Sourcing Areas Pursuant 
to the Forest Resources Conservation and Shortage Relief Act of 1990. 
9 Fed. Reg. 8,823 (1994) (to be codified at 7 C.F.R. §§ 1.410-.429, 2.35 and 
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36 C.F.R. §§ 223.190-.191). The applicable regulations provide as follows: 


§ 1.412 Institution of proceedings. : 
te sourcit 
(b) Review of sourcing areas. Informal review of a sourcing area "ih full k 
precedes institution of formal review as follows: striction 
Act of 199 
(1) Request by Sourcing area holder. A sourcing area holder who tis appli 
wishes to begin a review of a sourcing area shall send a written request miginatins 
for a review to the Regional Forester of the region in which the iplicatio 
manufacturing facility being sourced is located. The request shall state | "hin the 
the reason for the request. within the 
jolation — 
(i) Informal Review. The Regional Forester shall begin an informal | Saement 
review, pursuant to 36 C.F.R. § 223.191(e), based on the written | ad reme 
request. If no agreement is reached in the informal review process, the 
Regional Forester of the region in which the manufacturing facility |) Sour: 
being sourced is located shall transmit to the Office of Administrative | te requ 
Law Judges any submissions received during the informal review | Mficer, a 
process, within 5 days of the meeting convened during the informal | Mlterheat 
review (36 C.F.R. 223.191(e)). Agreement is reached when all persons ifixed. 
attending the meeting convened by the Regional Forester to resolve 
differences as to the proper sourcing area, including the Regional | {223.191 
Forester, sign the document describing the sourcing area. (7 CFR. § 
1.412). ®) Revi 
be revier 
§ 223.190 Sourcing area procedures lor a res 
cr state 
(c) Sourcing area applications shall include: determi 
Regiona 
(4) A statement signed by the person certifying under the penalties | Pe'son h 
provided in section 492 of this Act (16 U.S.C. 620d) and the False } ‘such 
Statements Act (18 U.S.C. 1001) that the information provided in | “4 an 
support of the application is true, complete, and accurate to the best date of 1 
of the applicant’s knowledge. The statement shall read as follows: ow 
per 
I certify under penalties of 16 U.S.C. 620d and 18 U.S.C. 1001, that } “Urcin; 
the information provided in support of this application, is true, mong 
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wmplete, and accurate to the best of my knowledge concerning my 
inber purchasing and export patterns. I certify that the information 
yovided concerning my timber purchasing and export patterns fully 
ad accurately reflects to the best of my knowledge, the boundaries of 
te sourcing area for which I am applying. I make this certification 
wth full knowledge and understanding of the export and substitution 
etrictions of the Forest Resources Conservation and Shortage Relief 
4ct of 1990 (16 U.S.C. 620 et seq.) (Act) and fully understand, that, if 
tis application is approved, exporting unprocessed private timber 
riginating from within the approved sourcing area, or if this 
pplication is denied, failure to stop purchasing Federal timber, from 
within the proposed sourcing area, except as provided under the Act, 
within the time period and amounts provided by the Act, will be a 
jolation of section 492 of this Act (16 U.S.C. 620d) and the False 
jlatements Act (18 U.S.C. 1001), and may subject me to the penalties 
ad remedies provided for such violation. 























() Sourcing area applications must be signed by the person making 
he request, or in the case of a corporation, by its chief executive 
ificer, and must be notarized. The application shall be on company 
ktterhead, and in the case of a corporation, with its corporate seal 


affixed, 









}223.191 Sourcing area disapproval and review procedures. 





¢) Review process and frequency. (1) Approved sourcing areas shall 
'e reviewed not less often than every five (5) years. A tentative date 
for a review shall be included in the deciding official’s determination 
ct stated in writing by the Regional Forester following the 
determination. At least 60 days prior to the tentative review date, the 
Regional Forester or other such reviewing official shall notify the 
person holding the sourcing area of the pending review, publish notice 
ofsuch review in newspapers of general circulation within the sourcing 
area, and invite comments, to be received not later than 30 days from 
date of notice, from all interested parties, including the person holding 
the sourcing area. For 10 working days following the comment period, 
aly person submitting a written comment and the person with the 
sourcing area may review the comments. If there is disagreement 
among the persons who submitted written comments regarding the 
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proper sourcing area, the reviewing official shall convene an informal 
meeting convenient to the persons that all interested persons may 
attend. If an agreement cannot be reached among the persons, formal 
administrative adjudication shall occur. The deciding official shall, on 
the record and after opportunity for a hearing, approve or disapprove 
the sourcing area being reviewed. 


(3) The Department reserves the right to schedule a review, at the 
request of the Forest Service or the person holding the sourcing area, 
at any time prior to the scheduled tentative review date, with 60 days 
notice. 


(4) Sourcing areas being reviewed shall continue in full force and effect 
pending the final review determination. (36 C.F.R. § 223.191(e) 
(1993)). 


Findings of Fact 


1. Pope and Talbot, Inc., P.O. Box 8171, 1500 S.W. First Avenue, 
Portland, Oregon, 97207, operates manufacturing facilities in Spearfish, 
South Dakota, and New Castle, Wyoming. 

2. On April 22, 1991, the sourcing area application submitted by Pope and 
Talbot, Inc. on December 19, 1990 was approved (FSSAA Docket No. 91-25). 

3. The sourcing area approved in FSSAA Docket No. 91-25 and currently 
held by Pope and Talbot is described as follows: "portions of the states of 
Montana, Idaho, Wyoming, North Dakota, South Dakota, and Nebraska, 
found within an area bounded by the United States-Canada border on the 
north, U.S. Highway No. 15 on the west, U.S. Highway No. 80 on the south, 
and U.S. Highway No. 83 on the east." Jn re Pope and Talbot, Inc., 50 Agric. 
Dec. 588 (1991) (FSSAA Docket No. 91-25). 

4. Pope and Talbot requested an informal review and expansion of its 
current sourcing area in an application submitted to the Regional Forester, 
United States Forest Service in Lakewood, Colorado on April 20, 1994. The 
requested area includes all of the original sourcing area lands in Finding of 
Fact 3 as well as additional surrounding areas. The expanded sourcing area 
is described as "Portions of the States of Montana, Idaho, Utah, Wyoming, 
Colorado, North Dakota, South Dakota, and Nebraska located west of the 
100th meridian found in an area bounded as follows: Beginning at the 
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intersection of U.S. Highway I-15 and the United States-Canadian border in 
the State of Montana; thence South along U.S. Highway I-15 to Salt Lake 
City, Utah and its intersection with U.S. Highway I-80; thence East along U.S. 
Highway I-80 to its junction with Wyoming Highway 789; thence South along 
Wyoming Highway 789 and Colorado Highway 13 to Craig, Colorado, and its 
intersection with U.S. Highway 40; thence easterly along U.S. Highway 40 to 
Granby, Colorado and its intersection with U.S. Highway 34; thence North 
ad East on Highway 34 to its intersection with U.S. Highway I-25; thence 
North to Cheyenne, Wyoming and its intersection with U.S. Highway I-80; 
hence East along U.S. Highway I-80 to Gothenburg, Nebraska to its 
imersection with Nebraska Highway 47 and 40, thence North to Dunning, 
Nebraska to its intersection with U.S. Highway 2, thence West to Halsey, 
Nebraska to its intersection with an unnumbered roadway going north through 
Purdum, Nebraska, and Elsmere, Nebraska, to its intersection with U.S. 
Highway 20; thence east on U.S. Highway 20 to its intersection with U.S. 
Highway 183; thence north on U.S. Highway 183 to its intersection with U.S. 
Highway 18-183 at Colome, South Dakota; thence west on U.S. Highway 18- 
18% to its intersection with U.S. Highway 183; thence north on U.S. Highway 
1% to its intersection with U.S. Highway I-90, thence west on U.S. Highway 
19 to its intersection with U.S. Highway 83 at Vivian, South Dakota, thence 
wrth on U.S. Highway 83 to where it begins to cross the Missouri River south 
of Pierre, South Dakota, thence northwesterly along the westerly bank of the 
Missouri River to Bismarck, North Dakota; thence North along U.S. Highway 
$ to its intersection with the United States-Canadian border; thence West 
dong the United States-Canadian border to the place of beginning." 

5. Upon receipt of the Pope and Talbot request, the Regional Forester 
commenced the informal review process as prescribed by 36 C.F.R. § 
23.191(e), publishing notice and inviting comments from interested persons. 
The Regional Forester then undertook a review of the request and comments, 
utilizing the sourcing area application criteria of 36 C.F.R. § 223.190 as the 
tasis for the analysis. 

6. Fourteen of the sixteen parties submitting comments, Alliance for the 
Wild Rockies, Ayres & Baker Pole & Post, Inc., Biodiversity Associates and 
Friends of the Bow, Blue Mesa Forest Products, Inc., Boise Cascade 
Corporation, Clark Timber Products, Colorado Environmental Coalition, Cox 
Brothers Logging, Greater Yellowstone Coalition, Independent Timber Users 
of Wyoming, Office of the County Commissioners--Lemhi County, Salmon 
termountain, Inc., Black Hills Group Sierra Club, and Wyoming Outdoor 
Council, opposed the proposed expansion. Louisiana-Pacific Corporation 
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submitted comments which encouraged the approval of the Pope and Talbot 
request, but opposed certain policies of the Forest Service. 

7. On August 26, 1994 and September 8, 1994, the Regional Forester 
notified each commenting party of their rights to attend a meeting with Pope 
and Talbot and the Regional Forester or her representative on September 23, 
1994 at Forest Service Headquarters in Lakewood, Colorado. Each objecting 
party was further advised 1) that the meeting was being called to "resolve any 
differences as to the proper expanded sourcing area according to the 
requirements in 36 CFR 223.191(e) and 2) that if an agreement was reached 
at the informal meeting, all documents and an agreement letter would be 
forwarded to the Administrative Law Judge for final disposition. 

8. On August 31, 1994, the Regional Forester prepared a review and 
analysis which recommended approval of Pope and Talbot’s application for 
the expanded sourcing area. The Regional Forester also concluded that the 
technical omissions in the Pope and Talbot application should be corrected 
upon the submission of the formal application to the Office of Administrative 
Law Judges. 

9. On September 23, 1994, the Regional Forester held a meeting with 
interested parties and Pope and Talbot. Only Forest Service and Pope and 
Talbot representatives appeared at this informal meeting. At the conclusion 
of this meeting, it was determined that Pope and Talbot’s requested sourcing 
area should be recommended for approval. All parties attending the meeting 
signed the agreement approving the requested sourcing area expansion. 

10. ‘In its request for an expanded sourcing area, Pope and Talbot 
identified three competing manufacturing facilities in the same local vicinity 
as its facilities: McLaughlin Sawmill Company, Spearfish, South Dakota; 
Langer Sawmill, Spearfish, South Dakota; and Sturgis Sawmill, Sturgis, 
South Dakota. The Regional Forester’s analysis of haul distances and 
purchasing patterns in the expanded sourcing area included four additional 
mills: Continental Lumber, R.E. Linde Sawmills, Inc., Newberg Lumber, and 
Neiman Sawmills. 

11. Pope and Talbot has not exported unprocessed timber or otherwise 
conveyed the unprocessed timber of another person originating from private 
lands for the purpose of export from within the expanded sourcing area during 
the last 24 months. 

12. The expanded sourcing area boundary follows political subdivisions 
and is not based upon random property lines. 

13. The Regional Forester concluded that Pope and Talbot’s proposed 
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mansion of its sourcing area is geographically and economically separate 
ium the area in which it has exported or could expect to export private 


inber. 


Conclusions of Law 


1, Pope and Talbot has met all of the technical criteria required by the 
it and Regulations. 

2. The proposed expansion of Pope and Talbot’s sourcing area is of the 
gptopriate size considering the haul distances within the desired sourcing 
sta to Pope and Talbot’s own facilities, its intent to obtain not only 
mnderosa pine but other species as well, and the purchasing patterns of the 
whet manufacturing facilities in the same local vicinity as the subject facilities. 
the haul distances involved are much greater than competitors in the local 
icinity have indicated they would travel to purchase their source of timber, 
jut that possibility cannot be ruled out in the future. 

3. The sourcing area proposed by Pope and Talbot in its request for 
eview, as described in Finding of Fact No. 4, is hereby approved. 


Order 


The expanded sourcing area sought by Pope and Talbot in its request for 
view, as described in Finding of Fact No. 4, is hereby approved. 
[This Decision and Order became final December 5, 1994.--Editor] 


hre SPRINGDALE LUMBER COMPANY. 
SSAA Docket No. 94-6. 
becision and Order filed December 1, 1994. 


\pplication denied — Description of sourcing area — Amendment of sourcing area boundaries 
~Rulings on evidence — Prior pattern of acquiring logs for export required — Interpretation 
Act by administrator. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer (i) denying the sourcing area 
‘plied for because the Applicant did not have a prior pattern of acquiring logs for export, but 
i) concluding that if such a pattern had been established, the application would have been 
ganted, inasmuch as the sourcing area applied for is economically and geographically separate 
fom the area from which the Applicant’s parent company expects to harvest timber from private 
ands for export. A prior pattern of acquiring logs for export by the Applicant or an affiliated 
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company is required in order to grant an application for a sourcing area. An interpretation of 
a statute by the head of the agency entrusted with its administration is entitled to deference, 
provided the interpretation is not inconsistent with the plain meaning of the statutory provisions, 
The Chief ALJ’s findings are adequately supported by the record. The Rules of Practice permit 
an amendment of the sourcing area boundaries prior to the close of the hearing, if there is a 
hearing. The Chief ALJ properly excluded proffered evidence which was immaterial, unduly 
repetitious, or which was not of the sort upon which responsible persons are accustomed to rely. 
The Forest Service properly performed its review function. Although the application was denied, 
the findings and conclusions as to the sourcing area are not merely dicta, but will be controlling 
in a future application proceeding, in the absence of supplemental evidence to the contrary. 


Jim Kauble, Portland, OR for Forest Service. 

Patrick M. Risken, Spokane, WA for Applicant. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding under the Forest Resources 
Conservation and Shortage Relief Act of 1990 (16 U.S.C. §§ 620-620}) (Act), 
in which the Applicant is applying for a sourcing area under section 490(c) of 
the Act (16 U.S.C. § 620b(c)). On October 27, 1994, Chief Administrative 
Law Judge Victor W. Palmer (Chief ALJ) denied the application because the 
Applicant did not have a prior pattern of acquiring logs for export. The Chief 


ALJ held, however, that if such a pattern had been established, the application 
would have been granted, inasmuch as the sourcing area applied for is 
economically and geographically separate from the area from which the 
Applicant’s parent company expects to harvest timber from private lands for 
export. 

On November 10, 1994, Boise Cascade Corporation (Boise Cascade) 
appealed to the Judicial Officer, to whom final administrative authority has 
been delegated to decide the Department’s cases subject to 5 U.S.C. §§ 556 
and 557 (7 C.F.R. § 2.35).’ Boise Cascade contends that the sourcing area 
application should be denied, without any findings in favor of the Applicanl. 
The case was referred to the Judicia) Officer for decision on November 23, 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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1994. 

Based upon a careful consideration of the entire record in this case, the 
Initial Decision and Order is adopted as the final Decision and Order, with 
trivial editorial changes not specified. Additional conclusions by the Judicial 
Officer follow the Chief ALJ’s conclusions. 
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induly 

rely ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 

nied, 

li : ee ; . 

This is an administrative proceeding under the Forest Resources 


Conservation and Shortage Relief Act of 1990 (16 U.S.C. §§ 620-620}) (Act), 
in which the Applicant seeks a sourcing area under section 490(c) of the Act 
(16 U.S.C. § 620b(c)). A hearing was conducted in Spokane, Washington, on 
October 19, 1994. Applicant was represented by its attorney, Patrick M. 
Risken. The Forest Service was represented by Jim Kauble, Office of the 
General Counsel, United States Department of Agriculture, and by Jerry 
Hustead, Forester. Boise Cascade Corporation was represented vy Jeffrey 












)of Neumeyer, Esq. Brett T. Bennett represented Bennett Lumber Co. The 
tive | other parties, Alliance for the Wild Rockies and Owens & Hurst Lumber Co., 
the | did not appear at the hearing. 





At the opening of the hearing, I distributed to each party in attendance a 
copy of the summary of teleconference held on October 13, 1994. Applicant 
fled an amendment of its sourcing area application wherein the westernmost 
boundary was extended to the crest of the Cascade Mountain Range. 
Applicant also filed a written argument respecting statutory interpretation 
which it supplemented by a letter dated October 20, 1994. The Regional 
Forester filed a brief regarding the past export requirement of the Act. Boise 
Cascade Corporation filed proposed findings, conclusions and order, together 
with a supporting brief, in opposition to the application’s approval. 

I allowed the sourcing area application to be amended to extend the 
proposed area’s westernmost boundary to the crest of the Cascade Mountain 
Range. Boise Cascade objected to the amendment on the grounds that the 
governing regulations only permit "clarifying and technical amendments" of the 
sourcing area application. [ denied the objection. The amendment resulted 
from the open discussion of the case in the October 13, 1994, prehearing 
conference, in which the Forest Service stated it had two objections to the 
application’s approval; one of which was that land between the proposed 
western boundary and the crest line of the Cascade Mountains contains timber 
that is acquired for export. As amended, the Forest Service would no longer 
disapprove the application on that ground. Also, as amended, the 
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westernmost boundary of the proposed sourcing area becomes identical to and 
consistent with the western boundary recently approved in applications by 
Crown Pacific, Ltd., and Crown Pacific Inland Lumber Limited Partnership 
(FSSAA Docket Nos. 94-2 and 94-3). 

For these reasons, I concluded that the amendment should be allowed as 
consistent with the Act’s policy of allowing a sourcing area applicant to avoid 
unfavorable consequences through its positive response to a disapproval based 
on a statement that a different geographic area would have been approved (16 
U.S.C. § 620b(c)(4)(B) and (C)). 

The oral hearing was transcribed and various documents were received 
into evidence. Based on the record, I have concluded that although the 
proposed sourcing area is economically and geographically separate from the 
geographic area from which the applicant intends to harvest for export 
unprocessed timber from private lands, the application should be presently 
denied because the applicant does not have a history of harvesting timber for 
export. 


Finding of Fact 


1. Springdale Lumber Company is a wholly-owned subsidiary of Canyon 
Lumber Co., Inc. 

2. Springdale Lumber seeks a sourcing area for the sawmill it operates in 
Springdale, Washington, which is east of the Cascade Mountain Range. 

3. Canyon Lumber has a sawmill in Everett, Washington, which is west 
of the Cascade Mountain Range. 

4. Springdale Lumber seeks approval of a sourcing area so that it may 
purchase federal timber for its Springdale sawmill after Canyon Lumber 
begins to acquire logs for export in the vicinity of the Everett sawmill. 

5. Springdale Lumber initially filed a sourcing area application on June 24, 
1994, which was denied on June 28, 1994, as facially deficient. FSSAA Docket 
No. 94-5. 

6. On August 1, 1994, Springdale Lumber filed an amended sourcing area 
application which was further amended at the hearing on October 19, 1994. 
As amended, the proposed sourcing area is as follows: 


Beginning at the intersection of the crest of the Cascade Mountain 
Range and the U.S.-Canadian border, then east along the US.- 
Canadian border to the intersection with the Continental Divide, then 
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| southerly along the Continental Divide to the headwaters of the North 
Fork Salmon River, then southerly down the North Fork Salmon River 
to its junction with the Salmon River, then westerly down the Salmon 
River to its junction with the Snake River, then northerly down the 
Snake River to its intersection with the Washington-Oregon state line, 
then west along the Washington-Oregon state line to its intersection 
with the Columbia River, then westerly downstream on the Columbia 
River to its intersection with the crest of the Cascade Mountain Range, 
then northerly up the crest of the Cascade Mountain Range to the 
point of beginning. 


7. Neither Springdale Lumber nor Canyon Lumber has exported 
mprocessed timber originating from private lands during the 24 months 
weceding the sourcing area application of Springdale Lumber. 

8. Canyon Lumber intends to acquire unprocessed timber for export 
iiginating from private lands within 60 miles or at most 100 miles of its 
fyerett sawmill; all of the private lands would be located to the west of the 
west of the Cascade Mountain Range. None of the timber would be acquired 
tom the area encompassed by the proposed sourcing area which is east of the 
west of the Cascade Mountain Range. 

9. The proposed sourcing area is consistent with other sourcing areas 
recently approved which are all bounded on the west by the crest of the 
(\sscade Mountain Range and are economically and geographically separate 
‘om export areas located to the west of the crest of the Cascade Mountain 
Range. 

10. The Regional Forester, upon review of the sourcing area application as 
amended, advised that it (a) included a map of sufficient scale and legibility; 
() specified boundaries following appropriate features; (c) included both 
private and Federal lands; (d) identified Springdale Lumber’s competitors in 
ie local vicinity; and (e) included a required and properly executed 
certification. However, the amended application did not identify lands from 
which Canyon Lumber exported timber for the year preceding the filing of the 
pplication. 

ll. In analyzing the proposed sourcing area, the Forest Service considered 
the purchasing patterns of other persons in the same local vicinity; contacted 
the competitors listed in the application; and made various other inquiries and 
vestigations respecting purchasing patterns of the applicant’s competitors. 
The Forest Service has concluded that the proposed sourcing area appears 
‘onsistent with the raw material needs for the applicant’s Springdale mill, that 
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the size does not appear to be artificially or arbitrarily constrained or contrary 
with log flow for competitors’ facilities, and that the proposed sourcing area 
is geographically and economically separate from the areas from which 
Canyon Lumber intends to export private timber. The Forest Service would 
recommend that the application be approved but for the fact that applicant 
has no history of exporting logs. 

12. The amended proposed sourcing area is geographically and 
economically separate from any area from which applicant’s parent company 
expects to harvest timber from private lands for export. 

13. The lines defining the proposed sourcing area are based on major 


natural and cultural features, including but not limited to highways, state 


borders, major rivers and the crest line of the Cascade Mountain Range. 
They are not characterized by random lines. 


Conclusions of Law 


1. Applicant failed to satisfy the Act’s requirement that it provide 
"information regarding the location of private lands from which [it had], within 
the previous year, harvested or otherwise acquired unprocessed timber which 
has been exported from the United States". (16 U.S.C. § 620b(c)(2)) 
(Emphasis supplied). Accordingly, a determination cannot be made that "the 
area that is the subject of the [sourcing area] application . . . is geographically 
and economically separate from any geographic area from which [the 
applicant] harvests for export any unprocessed timber originating from private 
lands." (16 U.S.C. § 620b(c)(3)) (Emphasis supplied). 

2. The boundaries of the proposed sourcing area are consistent with those 
recently approved in other sourcing area applications and would be 
appropriate under the Act as being economically and geographically separate 
from the area from which applicant testified it intends to harvest export 
timber originating from private lands. 





Discussion 


Consistent with its position in several recent sourcing area applications, 
Boise Cascade Corporation has vigorously challenged this application. It 
asserts that the whole Pacific Northwest should be considered to be a single 
"“woodbasket" and no proposed sourcing area should, for that reason, be 
considered to be economically and geographically separate from any other 
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graphic area in the Pacific Northwest from which an applicant harvests 
ber for export. 

| But as the Judicial Officer recently pointed out, acceptance of this view 
wild, in effect, constitute a repeal of the sourcing area provisions of the Act. 
ie Crown Pacific Ltd., et al, FSSAA Docket No. 94-2, August 26, 1994, slip 
inion at 22. : 

Moreover, it is inconsistent with credible evidence on timber sourcing area 
terns which shows that timber seldom is acquired west of the Cascade 
fountain Range to supply sawmills east of the Range. This pattern remains 
achanged from that proven by record evidence made part of the findings in 
ie two recent Crown Pacific cases, supra. 

If applicant had established a pattern of acquiring unprocessed timber 
nginating from private lands west of the Cascade Mountain Range, as its 
mporate officers testified is its intent, the application would have been 
worably recommended by the Forest Service and I would have entered an 
der approving it. 

However, as the Forest Service has pointed out in its recommendation and 
wstimony, and in the Chiefs July 8, 1994, "Criteria and Guidelines for 
uurcing Areas,"’ an application may not be approved when the applicant 
oes not have an examinable pattern of acquiring logs for export. 

At first this would seem to be a narrow and perhaps an unduly restrictive 
aterpretation of the Act. But it accords with the plain meaning of the 
tatutory language and there is no contrary legislative history. The pertinent 
lmguage reads as follows (16 U.S.C. § 620b(c)(2) and (3)): 


(2) Requirements for application 


‘There are two basic items that must be assessed in preparing an analysis: (A) whether the 
wplication is technically correct according to the requirements listed in the interim rule; and, 
8) whether the area applied for realistically depicts an area that is economically and 
pographically separate from the area where the applicant is harvesting or acquiring private 
imber for export. 

In regard to item (B), this memorandum clarifies the criteria and guidelines issued on 
February 27, 1991, in which the wrong tense was used to describe exporting activities. The 1991 
temorandum said the sourcing area must be separate from the area from which the applicant 
‘tends" to export, while the statute (16 U.S.C. § 620b(c)(2)(A) and (c)(3)), the interim rule (36 
CER. § 223.190(c)(1)(iii)), and the proposed, comprehensive rule that would replace the interim 
nile (56 Fed. Reg. 3354, 3371, published on January 29, 1991) all contemplate past and current 
‘port activities only. Without recent export activities there is no reason to obtain the 
‘emption from substitution that a sourcing area provides. 
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The Secretaries concerned shall, not later than 3 months after 
August 20, 1990, prescribe procedures to be used by a person applying 
for approval of a sourcing area under paragraph (1). Such procedures 
shall require, at a minimum, the applicant to provide— 

(A) information regarding the location of private lands from 
which such person has, within the previous year, harvested or 
otherwise acquired unprocessed timber which has been exported 
from the United States; and 

(B) information regarding the location of each timber 
manufacturing facility owned or operated by such person within the 
proposed sourcing area boundaries at which the applicant proposes 
to process timber originating from Federal lands. 


The prohibition contained in subsection (a) of this section shall not 
apply to a person before the date which is 1 month after the 
procedures referred to in this paragraph are prescribed. With respect 
to any person who submits an application in accordance with such 
procedures by the end of the time period set forth in the preceding 
sentence, the prohibition contained in subsection (a) of this section 
shall not apply to such person before the date on which the Secretary 


concerned approves or disapproves such application. 
(3) Grant of approval 


For each applicant, the Secretary concerned shall, on the record and 
after an opportunity for a hearing, not later than 4 months after receipt 
of the application for a sourcing area, either approve or disapprove the 
application. The Secretary concerned may approve such application 
only if the Secretary determines that the area that is the subject of the 
application, in which the timber manufacturing facilities at which the 
applicant desires to process timber originating from Federal lands are 
located, is geographically and economically separate from any 
geographic area from which that person harvests for export any 
unprocessed timber originating from private lands. In making a 
determination referred to in this paragraph, the Secretary concerned 
shall consider equally the timber purchasing patterns, on private and 
Federal lands, of the applicant as well as other persons in the same 
local vicinity as the applicant, and the relative similarity of such 
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purchasing patterns. 


Boise Cascade urged an even more restrictive interpretation of the 
satutory language. It would read these provisions as precluding anyone but 
tose who had a history of acquiring timber for export in 1990 from ever 
ibtaining a sourcing area. Boise Cascade urges that the Act’s allowance of 
wurcing areas is a narrow exception allowed to companies which in 1990, the 
ear these statutory provisions became effective, had capital tied up in both 
aport and the federal timber market. The problem with this interpretation 
sthat it would preclude competition on an equal basis and disadvantage all 
who would enter into these two activities after 1990. Though federal 
gislation may restrict the use of private property and the conduct of a 
ysiness enterprise, there needs to be a discernible and lawful purpose for the 
restrictions. 

The objectives of the Act are to preserve work for domestic sawmills and 
opreclude the export of federal timber and the substitution of federal timber 
fr exported private timber. 

These objectives are accomplished when a person’s approved sourcing area 
seconomically and geographically separate from any geographic area from 
which that person harvests for export unprocessed timber originating from 
private lands. These objectives are not advanced by restricting sourcing areas 
lo only those who exported lumber in 1990. 

Applicant argues that the Forest Service interpretation, that a past history 
ofexport log acquisition is required before a sourcing area may be approved, 
s meaningless, wasteful and capricious. Applicant also stresses that the 
interpretation was not advanced by the Forest Service until July 8th of this 
year, Which was subsequent to its original application. For that reason, 
applicant contends the interpretation neither has long standing nor is entitled 
lo deference for any reason. 

An interpretation of a statute by the head of the agency entrusted by 
Congress with its administration is entitled to deference, provided the 
interpretation is not inconsistent with the plain meaning of those provisions. 
See Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 
837 (1984). 

But I have independently reached the same conclusion. Firstly, the 
interpretation is consistent with the Act’s use of the past and present tense, 
and never the future tense, when it refers to timber acquired for export that 
asourcing area applicant has harvested (16 U.S.C. § 620b(c)(2)) and the land 
fom which he harvests such timber for export (16 U.S.C. § 620b(c)(3)). 
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Secondly, requiring an applicant to have an existing history of having acquired 
timber for export serves the purpose of providing the data needed to make the 
requisite analysis of "timber purchasing patterns, on private and Federal lands, 
of the applicant as well as other persons in the same local vicinity as the 
applicant, and the relative similarity of such purchasing patterns." (16 U.S.C. 
§ 620b(c)(3)). Without an existing pattern of log acquisition for export, the 
fact-finder is without the necessary hard data for making the determination 
Congress requires before a sourcing area application may be approved. As 
Boise Cascade elaborated at page 6 of its brief: 


To allow companies who are not currently engaged in export to apply 
for a sourcing area, precludes the Forest Service and others from 
properly analyzing the applicant’s activities and those of applicant’s 
competitors. 


Once a pattern of export log acquisition is established, it may then be 
reasonably predicted whether that pattern shall continue in the foreseeable 
future. During the October 13, 1994, prehearing teleconference, Boise 
Cascade’s attorney pointed out that when evaluating applications, reasonable 
predictions can be made in respect to those who have historical patterns of 
acquiring logs for export which is not true of entities without existing histories. 
In this respect, there are business costs associated with acquiring logs for 
export which tend to be increased whenever existing arrangements are 
discontinued in order to acquire logs from new and different sources. See 
Summary of Teleconference, page 2. 

During the teleconference and on several occasions during the hearing, the 
implications of the application being disapproved on this basis were discussed. 
Inasmuch as this decision contains a finding that the proposed sourcing area 
is economically and geographically separate from the geographic area where 
the applicant intends to acquire logs for export, how might the applicant 
expeditiously obtain a sourcing area upon establishing such a pattern of timber 
acquisition? Applicant, by letter of October 20, 1994, urges that this 
proceeding should be continued rather than presently denied, to allow it to 
establish the history without the need for another hearing and the associated 
procedures concomitant to a new application. 

I have considered this step, but I believe it would eliminate necessary 
processes and would conflict with the statutory directive that each application 
should be decided within 4 months from its filing. 
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However, in disapproving the present application, I am doing so without 
prejudice to the applicant. The present record including the hearing transcript 
and exhibits and the findings entered in this proceeding can be incorporated 
and made part of the written record of any future application proceeding. 
The regulations controlling hearings on sourcing area applications specify that 
‘the hearing is for the purpose of supplementing the written record submitted 
prior to the hearing" (7 C.F.R. § 1.417(c)). Therefore, a hearing, if requested, 
ona future application would be limited to supplemental facts and events. It 
may be that the format for conducting the hearing would be other than 
through personal attendance at a traditional face-to-face hearing. 

These problems and possibilities were discussed at some length at the 
hearing and are available for the applicant’s guidance. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Boise Cascade argues that the Chief ALJ erred in finding that the 
Applicant’s sourcing area is economically and geographically separate from 
any area from which Applicant’s parent company expects to harvest timber 
from private lands for export. However, the Chief ALJ’s findings are 
adequately supported by the record. No detailed discussion of the evidence 
is necessary since the Applicant’s western boundary was established, by 
amendment, as the crest of the Cascade Mountain Range, and it has recently 
been determined in two cases in which Boise Cascade was the chief opponent 
of the sourcing area applications that with rare, incidental exceptions, timber 
does not move from west of the crest of the Cascade Ridge (which is where 
Applicant’s parent company expects to harvest timber for export) to mills east 
of the crest of the Cascade Ridge. Jn re Crown Pacific, Ltd., 53 Agric. Dec. 
__ (Aug. 26, 1994), attached as Appendix A to this decision; In re Crown 
Pacific Inland Lumber Limited Partnership, 53 Agric. Dec. __ (Aug. 26, 1994), 
attached as Appendix B to this decision. Although the western boundary of 
the sourcing areas in the two Crown Pacific cases was not identical to the 
Applicant’s western boundary, the whole thrust of the evidence, findings and 
conclusions in those cases was that areas located west of the crest of the 
Cascade Ridge are economically and geographically separate from mills 
located east of the crest of the Cascade Ridge. 

Boise Cascade argues that it was error for the Chief ALJ to allow an 
amendment to the western boundary of the sourcing area application. 
However, the Rules of Practice permit the Applicant to "amend the sourcing 
area application with clarifying and technical amendments at any time prior 
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. .. to the close of the hearing if there is a hearing" (59 Fed. Reg. 8823, 882 
(1994), to be codified at 7 C.F.R. § 1.419). The Rules of Practice have been 
interpreted to permit an amendment, such as that involved in this case, at the 
hearing. In re Crown Pacific, Ltd., 53 Agric. Dec. __, slip op. at 6-9 
(Aug. 26, 1994). In that case, the Chief ALJ stated: "As to the westem 
boundary, I stated that I would approve a sourcing area that modified this 
boundary to follow the crest line of the Cascade Mountain Range" (Finding 
13, slip op. at 6). That amendment of a portion of the western boundary was 
agreed to by the Applicant at the hearing, and was approved as the western 
boundary of the sourcing area (slip op. at 6-9). Although it is theoretically 
possible that prejudice could result in some case if a major amendment of a 
sourcing area was permitted at the hearing, in this case, there was no abuse 
of discretion by the Chief ALJ. The parties had notice on October 13, 1994, 
in the teleconference, that the Chief ALJ would not approve a sourcing area 
without an amendment of the western boundary to the "ridge line of the 
Cascade Mountains" (Summary of Teleconference filed October 17, 1994, at 
1). The western boundary of the sourcing area found to be appropriate by the 
Chief ALJ in this case, with the amendment, is substantially similar to the 
western boundary of the sourcing areas approved in the two Crown Pacific 
cases, in which widespread notice was given to the public of the proposed 
sourcing areas. I find no prejudice or error by the Chief ALJ’s action in 
suggesting and permitting the amendment. Furthermore, since a further 
application must be made for a sourcing area, with public notice containing 
the exact boundaries found to be appropriate in this case, there is no real 
danger of prejudice here. 

Boise Cascade contends that the Chief ALJ erred in excluding various 
proffered items of evidence (Tr. 77-82, 104-05, 107, 111). The Rules of 
Practice provide for the exclusion of evidence "which is immaterial, or unduly 
repetitious, or which is not of the sort upon which responsible persons are 
accustomed to rely" (59 Fed. Reg. 8823, 8827 (1994), to be codified at 
7 C.F.R. § 1.422(e)(iv)). I am in agreement with the Chief ALJ as to the 
exclusion of the proffered evidence, for the reasons stated at the hearing. In 
addition, with respect to the exclusion of Mr. Castillo’s testimony, from pages 
26 and 27 of the Transcript, in the case of In re Crown Pacific Inland Lumber 
Limited Partnership, FSSAA Docket No. 94-3 (Tr. 104-05), I note that 
Mr. Castillo supported the sourcing area application in that case. 
Mr. Castillo’s testimony, including pages 26-27, which are the pages Boise 
Cascade attempted to offer in the present case, is summarized in Crown 
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mific Inland Lumber Limited Partnership, as follows (slip op. at 11): 


Mr. Castillo testified that logs move pretty much in accord with 
Crown Inland’s sourcing area boundary, except for a few truckloads of 
specialty logs, that do not represent a typical or average shipment (Tr. 
26-27). He testified that the only wood that comes from west of the 
sourcing area to the east is specialty sorts of White Pine and Western 
Red Cedar that go to Idaho Veneer, Post Falls, Idaho (Tr. 32). 
Mr. Castillo expressed his professional opinion that it would have been 
unusual if mills in the area of Crown Inland’s mills had brought in 
wood consistently from west of the sourcing area (Tr. 32-33). The 
wood to the west is larger, which cannot be used as efficiently by the 
mills in the vicinity of the Applicant’s mills (Tr. 33), and, also, the 
hauling cost and higher stumpage prices on the West Coast would 
make the cost of west side wood prohibitive (Tr. 11-13, 32-34; 
Applicant’s Ex. 2). 


Mr. Castillo expressed the viewpoint, for the Forest Service (Tr. 25), 
that Crown Inland’s sourcing area is appropriate and is geographically 
and economically separate from any area from which Crown Pacific 
exports unprocessed wood (Tr. 34-35). Accordingly, he recommended 
approval of the sourcing area. Id. 


Boise Cascade argues that the Forest Service review of the Applicant’s 
application was incomplete and flawed, but the record here shows that the 
Forest Service properly performed its function in reviewing the application. 

Both the Forest Service and the Applicant argue on appeal that there was 
” basis for Boise Cascade’s appeal since the application was denied. 
However, I disagree with that view. The Chief ALJ expressly stated that the 
‘present record including the hearing transcript and exhibits and the findings 
atered in this proceeding can be incorporated and made part of the written 
record of any future application proceeding," and that a future hearing, if 
requested, "would be limited to supplemental facts and events" (Initial 
Decision at 11). Accordingly, the findings and conclusions as to the present 
wourcing area, as amended, will be binding in the future proceeding, unless 
upplemental facts and events show to the contrary. The findings and 
tonclusions herein as to the sourcing area are not merely dicta, but are highly 
important findings and conclusions that will be controlling in the absence of 
‘upplemental evidence to the contrary. In any future proceeding, the rulings 
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on the evidence in the present proceeding will not be revisited, and, in the 
absence of supplemental evidence, the findings and conclusions as to the 
sourcing area will not be revisited. 

For the foregoing reasons, the following Order should be issued. 


Order 


Springdale Lumber Company’s sourcing area application for its Springdale, 
Washington, facility is hereby denied without prejudice. 


APPENDIX A 


In re Crown Pacific, Ltd., 53 Agric. Dec. __ (Aug. 26, 1994). 
[Not published herein. - Editor] 


APPENDIX B 
In re Crown Pacific Inland Lumber Limited Partnership, 53 Agric. Dec. _ 


(Aug. 26, 1994). 
[Not published herein. - Editor] 
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HORSE PROTECTION ACT 


COURT DECISIONS 


RCHARD POLCH v. UNITED STATES DEPARTMENT OF 
AGRICULTURE. 

No, 93-3369. 

Decided July 27, 1994. 


(Cite as 32 F.3d 569(Table)) 


Horse soring - Civil penalty. 


The United States Court of Appeals for the Sixth Circuit affirmed the decision of the Secretary, 
which found the subject horse to be sore under the HPA and assessed a $2,000 civil penalty and 
aone-year disqualification against petitioners. 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


Before: Keith, Martin, Circuit Judges; and Krupansky, Senior Circuit Judge. 


Per Curiam: 

Petitioners Richard and Merrie Polch (the "Polches") appeal the decision 
of the Department of Agriculture assessing a civil penalty and a one year 
disqualification in a disciplinary proceeding pursuant to the Horse Protection 
Act of 1970 ("HPA"), 15 U.S.C. § 1821 et seg. For the reasons stated below, 
we affirm. 

In March 1991, the Administrator of the Animal and Plant Health 
Inspection Service ("APHIS") charged the Polches with violating the HPA. 
Specifically, the complaint alleged the Polches allowed the entry of their horse, 
Flashing Gold, in a horse show while it was sore, in violation of 15 U.S.C. § 
1824(2)(D). The Polches filed an answer admitting they owned Flashing Gold 
and a motion for discovery which the administrative law judge ("ALJ") denied. 

In July 1991, the ALJ held a pre-hearing conference and ordered APHIS 
and the Polches to exchange lists of exhibits and witnesses and to file the lists 
with the hearing clerk. Counsel for APHIS filed the list with the hearing clerk 
and mailed a copy to the Polches on July 24, 1991. Neither the hearing clerk 
nor the APHIS received a list from the Polches. 

After a hearing, the ALJ concluded the Polches violated the HPA by 
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allowing the entry of Flashing Gold in a show while the horse was sore as 
defined by the HPA and imposed a $1,000 civil penalty. The APHIS appealed 
the ALJ’s failure to impose harsher penalties and the Polches cross-appealed 
the ALJ’s decision and imposition of a civil penalty. The Judicial Officer 
increased the civil penalty to $2,000, and imposed a one year disqualification 
from participating in any horse show, exhibition, sale or auction. This timely 
appeal followed. 

On appeal, the Polches argue: (1) the ALJ’s denial of their motion for 
discovery violated their constitutional guarantees of due process; and (2) the 
Judicial Officer abused his discretion by modifying the civil penalty imposed 
by the ALJ. Having carefully considered the record and the issues presented 
in the briefs and at oral argument, we find no error warranting reversal. We, 
therefore, AFFIRM the order of Judicial Officer Donald A. Campbell. 

BOYCE F. MARTIN, JR., CIRCUIT JUDGE, CONCURRING. 

Although I agree that existing precedent dictates the conclusion reached 
by the majority, I write separately to express my view that this case presents 
a clear case of abuse of governmental authority. Simply put, I question the 
value of an administrative process in which a judicial officer can substitute at 
his discretion, and without granting the petitioner any further hearing, a 
harsher penalty than that imposed by an administrative law judge after 


reasoned analysis. I strongly support the Department of Agriculture’s vigilant 
enforcement of the Horse Protection Act. Such enforcement, however, should 
not come at the expense of even the worst offender’s due process rights. 


UNITED STATES DEPARTMENT OF AGRICULTURE, respondent v. JACK 
KELLY AND ERMA KELLY, petitioners. 

No. 94-1447. 

Decided October 25, 1994. 


(Cite as 38 F.3d 999) 


Horse soring - Appeal of Secretary’s order - Time limits - Substantial evidence. 


The United States Court of Appeals for the Eighth Circuit dismissed petitioners’ appeal of the 
decision of the Secretary, which found the subject horse to be sore under the HPA and assessed 
a $2,000 civil penalty and a one-year disqualification against petitioners. Under the HPA, 
appeals from the Secretary’s order must be filed within 30 days of the date of such order. When 
date of order and date of its service differ, date of order marks beginning of 30-day period 





A 
Unite 
violat 
anot! 
one ¢ 
notic 
juris¢ 


T 
and | 
pract 
a hor 
See / 
1990) 
Hors 
orar 
If the 
veter 
veter 


| of the 
ssessed 
HPA, 


period 


USDA v. JACK KELLY AND ERMA KELLY 1201 
53 Agric. Dec. 1200 


within which appeal must be filed. Even if case were properly before court, petitioners would 
receive no relief in light of substantial evidence supporting Secretary’s conclusion. 


Gary L. Stamper, Columbia, MO., for appellants. 
M. Bradley Flynn, Washington, D.C., for appellees. 
Before Richard S. Arnold, Chief Judge, Wollman and Beam, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


RICHARD S. ARNOLD, CHIEF JUDGE: 


A Missouri couple appeals from an order issued by the Secretary of the 
United States Department of Agriculture levying sanctions against them for 
violating the Horse Protection Act, 15 U.S.C § 1821 et seq. The couple filed 
anotice of appeal in this Court 31 days after the date of the Secretary’s order, 
one day after the time for filing the notice of appeal expired. Because the 
notice of appeal was untimely, the appeal must be dismissed for want of 
jurisdiction. 


The Horse Protection Act declares the act of "soring" a horse inhumane’, 
and prohibits the "showing or exhibiting" of a "soring" horse.’ Soring is the 
practice of placing action devices or chemical irritants on the lower areas of 
ahorse’s legs, inflicting pain so that the horse exhibits a high-stepping gait. 
See American Horse Protection Ass’n, Inc. v. Yeutter, 917 F.2d. 594 (D.C. Cir. 
1990). Under the Horse Protection Act, horses entered in Tennessee Walking 
Horse competitions are subject to inspection by a designated qualified person 
ora representative of the United States Department of Agriculture (USDA). 
If the inspection reveals soring, the horse is then examined by two USDA 
veterinarians, who conduct independent tests on the horse. If both 
veterinarians find either both forelegs or both hind legs are sore, they prepare 


‘5 U.S.C. 1822(1). 


715 U.S.C. § 1824(2)(A). 


*9 CFR. § 11.20(b)(2); 9 C.F.R. 11.21. 
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a joint report using Form 19-7, memorializing their findings. This case 
results from a finding by two USDA veterinarians that Jack and Erma Kelly 
entered a sore horse in the 1989 Tennessee Walking Horse National 
Celebration. 

The Kellys, horse enthusiasts of over 20 years, are engaged in the training 
and competitive exhibition of Tenneessee Walking Horses*. In 1989 they 
acquired a three-year old stallion named "Jo Jack’s Pride" (Pride). In 
September of that year, the Kellys entered Pride in the Tennessee Walkin; 
Horse National Celebration at Shelbyville, Tennessee. 

Prior to competition, Pride was examined in accordance with the Horse 
Protection Act. 15 U.S.C. § 1823. The examiner concluded that Pride was 
sore’ and excused him from competition. Pride as later examined by two 
USDA veterinarians. Each veterinarian examined Pride in turn, and each 
found that he exhibited a pain reaction to touch in his front legs. The 
veterinarians concluded that Pride was sore and completed a joint report 
(Form 19-7) to that effect. They later prepared individual affidavits outlining 
the examination procedure and their findings. 

Based on the veterinarians’ findings, the Administrator of the Animal and 


*An American breed of large easy-gaited saddle horses that is largely of Standardbred and 
Mogan ancestry. Webster's Third New International Dictionary 2356 (1971). 


° "Sore" is defined by 15 U.S.C. § 1821 as follows: 


(3) The terms "sore" when used to describe a horse means that- 
(A) an irritating or blistering agent has been applied, internally or externally, 
by a person to any limb of a horse, 
(B) any burn, cut or laceration has been inflicted by a person on any limb of 
a horse, 
(C) any tack, nail, screw, or chemical agent has been injected by a person 
into or used by a person on any limb of a horse, or 
(D) any other substance or device has been used by a person on any limb of 
a horse or a person has engaged in a practice involving a horse, 
and as a result of such application, infliction, injection, use, or practice, such horse 
suffers, or can reasonably be expected to suffer, physical pain or distress, inflammation, 
or lameness when walking, trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a person licensed to 
practice veterinary medicine in the State in which such treatment was given. 
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tant Health Inspection Service® filed a complaint against the Kellys alleging 
hat they violated the Horse Protection Act by entering a sore horse in the 
{989 Tennessee Walking Horse National Celebration. At the Kellys’ hearing 
fore the Administrative Law Judge (ALJ), the USDA presented the 
elerinarians’ joint report and their affidavits as its primary evidence. Also 
wesented was the veterinarians’ testimony describing in detail the procedure 
wed to examine a horse for soreness under the Horse Protection Act. 
jithough neither veterinarian recalled Pride’s examination, they both testified 
tat they used the same procedure on all horses. 

After considering the evidence, the ALJ concluded that the veterinarians’ 
pint report lacked credibility because of a change or alteration made by one 
ifthe doctors.’ The ALJ intimated that the findings of the veterinarians 
wuld not be unanimous as required by the Act, but for the alteration. He 
ko discredited one affidavit, noting that it was handwritten by someone other 
han the examining veterinarians to recall the actual examination of Pride. 
One July 2, 1992, in accordance with the conclusions, the ALJ issued an Initial 
Decision and Order dismissing the complaint. 

The USDA appealed,® and the matter was reviewed by its Judicial 
Officer.” The Judicial Officer concluded that the veterinarians’ affidavits and 
he joint report were credible, noting that the changes on the report simply 
wrected errors resulting from inadvertent markings. He also concluded that 
ie veterinarians found Pride’s forelegs to be sore. Expounding further, he 
sated that the Act requires only that the examining veterinarians find either 
wth forelegs or both hind legs are sore, as indicated on the joint report. On 
le basis of the evidence-the joint report, the affidavits and the testimony-as 
othe procedure followed by the veterinarians-the Judicial Officer concluded 
at the evidence presented supported the charges against the Kellys. 


"The Animal and Plant Health Inspection Service is a division of the USDA charged with 
‘forcing the Horse Protection Act. 


"Two changes appear on the face of the report. The first change appears in a leg diagram 
tere an area once marked "sore" was whited out and initialed. The name of Mrs. Kelly was 
tatched out and the name of Mr. Kelly appeared as the trainer. 


‘The Kellys failed to file a response to the appeal. 


‘Donald A. Campbell, Judicial Officer. 
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Accordingly, the Secretary’s Final Decision and Order reversed the Initial 
Decision and Order of the ALJ, imposed a fine of $2,000, and prohibited the 
Kellys from taking part in horse shows for one year. 

The Kellys appeal from the Secretary's Order. They maintain that the 
Secretary’s finding that Pride was sore when entered in the Celebration wa 
not supported by substantial evidence. In its Response to the Kellys’ petition, 
the USDA contends that the petition for review should be dismissed because 
the notice of appeal was untimely, and in the alternative, that the Secretarys 
decision was supported by substantial evidence. 


Il. 


The Secretary's order was signed and docketed on December 28, 1993, 
The order was mailed on December 29, and received by the Kellys’ counsel 
on January 4, 1994. On January 29, 1994, ‘the Kellys filed a notice of appeal 
in this Court.”° 

We may review an administrative order if "within the time prescribed by 
law .. . a notice of appeal" is filed with the clerk of this Court. Fed. R. App. 
P. 15(a). Under the Horse Protection Act, an appeal from the Secretarys 
order must be filed “within 30 days from the date of such order and by 
simultaneously sending a copy of such notice by certified mail to the Secretary 
15 U.S.C. § 1825(b)(2) (emphasis added). The USDA submits that, in this 
case, the "date of such order" commencing the 30-day period was December 
28, the date on which the order was signed and docketed. The Kellys, on the 
other hand, contend that the 30-day period commenced on December 29, the 
date on which the order was mailed. They advance two arguments in support 
of this contention. We consider each argument in turn. 

First, they point to the following language found in the order: "The 
provisions of the disqualification order shall become effective on the 30th day 
after service of this Order on Respondents." They suggest that the effective 
date of the sanctions marks the commencement of the 30-day period. We 
reject this argument without hesitation. The date of an order and the effective 
date of its penalties are clearly distinct. 


On April 6, 1994, the Kellys also filed an Application for Stay Pending Review to suspend 
the imposition of the period of disqualification by the Secretary. The USDA made no objection, 
and the stay was granted by this Court on April 25, 1994. They stay is dissolved with the filing 
of this opinion. 
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Next, the Kellys insist that December 29, the date of service, or the mailing 
of the order, marks the commencement of the 30-day period. In support of 
their position, the Kellys cite Energy Probe v. United Stated Nuclear Regulatory 
Comm’n, 872 F.2d 436 (D.C. Cir. 1989). In Energy Probe the Court concluded 
that the "date on which the order is signed, the Commission’s seal is affixed, 
and the order is served" commenced the appeal period at issue. Energy Probe, 
872 F.2d at 437. The Kellys maintain that in the instant case, as in Energy 
Probe, the period begins on the date the order is mailed or served. We find 
the Kellys’ argument unpersuasive for several reasons. First, the plain 
language of the provision before us identifies the commencing day as the date 
of the order. The order in question is dated December 28, 1993. Giving the 
words of the Horse Protection Act their ordinary meaning, Bruhn’s Freezer 
Meats v. United States Department of Agriculture, 438 F.2d 1332, 1338 (8th Cir. 
1971), we can only conclude that December 28 commences the limitation 
period. 

Further, while we might agree with the Energy Probe Court with regard to 
its interpretation of the Hobbs Act, 28 U.S.C. § 2341 et. seq., we are 
convinced that the rule pronounced is not applicable in this case. The issue 
in Energy Probe differs factually from the one presented to us. In Energy 
Probe, the question was whether the "entry date of the Nuclear Regulatory 
Commission’s order was the date on which it was signed and stamped served," 
or the date that the parties actually received the order by mail. The Court 
chose the earlier of the two dates. Notably, in Energy Probe, the date the 
order was signed and the date of service coincided. In this case, the issue is 
whether the period begins on the date of the order, or on the date service was 
effected by mailing. The Kellys urge this Court to adopt the rule found in 
Energy Probe, which makes the date of service the beginning of the period in 
question in cases involving the Hobbs Act. 

As we read § 1825(b) of the Horse Protection Act, the 30-day period 
begins on the date of the order," not the date on which service is mailed. 





"Section 1.145(i) of Title 7 A C.F.R provides in part: 


(i) Decision of the judicial officer on appeal. As soon as practicable . . . the Judicial 
Officer . .. shall rule on the appeal... . A final order issued by the Judicial Officer shall 
be filed with the Hearing Clerk. Such order may be regarded by the respondent as final 
for purposes of judicial review. . . . 
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Service is a distinct function occurring after the order is issued and 
docketed.’* Consequently, under the Horse Protection Act, the date of the 
order may differ from the date of service. When the two dates differ, as in 
this case, it is the date of the order which marks the beginning of the 30-day 
period. 

Moreover, because the Act is clear on its face, it would be improvident to 
attempt to find meaning elsewhere. See Arkansas AFL-CIO v. Federal 
Communication Commission, 11 F.3d 1430 (8th Cir. 1993). Here we consider 
the provision of the Horse Protection Act which applies specifically to the 
order issued by the Secretary in the case, not the Hobbs Act considered in 
Energy Probe. Thus, the holding in Energy Probe is of limited persuasive value, 

Additionally, we recognize that we must give the Secretary’s interpretation 
of the Horse Protection Act some deference absent precedent or legislative 
history to the contrary. See Beef Nebraska, Inc. v. United States, 807 F.2d 712, 
716 (8th Cir. 1986). The Secretary maintains that the date of the order, 
December 28, 1993, marks the beginning of the the period. We agree. The 
appeal period begins on the date found on the face of the order, and not on 
the date on which the order is served. 

Finally, we venture the following observation. Even if this case were 
properly before us, the Kellys would receive no relief on the merits of their 
claim. This Court will set aside the Secretary’s order only if it is unsupported 
by substantial evidence. 15 U.S.C. 1825(b)(2). Substantial evidence is "such 
evidence as a reasonable mind might accept as adequate to support a 
conclusion." Cox v. United States Dept. of Agriculture, 925 F.2d 1102, 1104 (8th 
Cir.) cert. denied, __ U.S. __, 112 S.Ct. 178, 116 L.Ed.2d 141 (1991), quoting 
Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197, 229, 59 S.Ct. 206, 217, 83 
L.Ed. 126 (1938). In this instance, the record is replete with evidence 
supporting the Secretary’s conclusion that Pride was sore when entered in the 
Celebration. The veterinarians’ joint report and affidavits indicate that Pride 
was sensitive to the touch. In addition, the veterinarians describe their usual 
testing procedure and indicated that the same procedure was used to test 
Pride. 

The Kellys’ claim that the veterinarians’ joint report was inadmissible is 
without merit. We find nothing nefarious about the changes on the 
veterinarians’ joint report which would lead us to discredit its content. This 
is particularly true since the since the changes had little or no impact on the 


127 A CER. § 1.147(b). 
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outcome of the case. In sum, we believe that the Secretary’s finding that 


Pride was sore when entered in the Celebration is supported by substantial 
evidence. 


II. 


The Kellys’ notice of appeal was filed with this Court one day late. We 
have stated that timeliness of an appeal from an administrative order is a 
jurisdictional requirement that cannot be modified or waived by this Court, 
Cartersville Elevator, Inc. v. I.C.C., 724 F.2d 668, 672 (8th Cir.) adhered to en 
banc, 735 F.2d 1059 (1984). We have no choice but to dismiss this appeal. 
The stay previously entered is dissolved. 


It is so ordered. 


CALVIN L. BAIRD, SR. v. UNITED STATES DEPARTMENT OF 
AGRICULTURE. 

No, 93-3975. 

Filed November 10, 1994, 


(Cite as 39 F.3d 131) 


Horse soring - Substantial evidence - Horse owner - Entry. 


The United States Court of Appeals for the Sixth Circuit reversed the decision of the Secretary, 
which found the subject horses to be sore under the HPA and assessed a $4,000 civil penalty and 
aone-year disqualification against petitioner. In order to determine whether horse owner has 
violated provision with respect to allowing entry of sore horse, government must first establish 
prima facie case, i.e., (1) ownership; (2) showing, exhibition, or entry; and (3) soreness. Owner 
may then offer evidence that he took affirmative step to prevent soring, whereupon government 
must then prove that such steps constituted a mere pretext or self-serving ruse. Here, 
government offered no proof to counter petitioner’s testimony that he directed his trainers not 
to sore his horses and that he would take horses away from trainers he suspected of disobeying 
his instruction. 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


G. Thomas Blankenship, Indianapolis, IN, for petitioner. 
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M. Bradley Flynn, Washington, D.C., for respondent. 
Before Krupansky, Guy, and Norms, Circuit Judges. 


RALPH B. GUY, JR., Circuit Judge. 


Petitioner appeals the decision of the Secretary of the United States 
Department of Agriculture ("Secretary") finding that he violated 15 U.S.C. § 
1824(2)(D) on two separate occasions by allowing horses he owned to be 
exhibited and entered in a horse show while the horses were "sore." Because 
we find that petitioner actually attempted to prevent, rather than allow, the 
exhibition or entry of his horses while they were sore, we reverse. 


Before addressing the circumstances surrounding petitioner’s violations, a 
discussion of the relevant statutory framework is necessary to bring the issues 
involved in this appeal into sharper focus. 


A. STATUTORY FRAMEWORK 
The Horse Protection Act ("Act") prohibits: 


The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose of 
showing or exhibiting in any horse show or horse exhibition, any horse 
which is sore, (C) selling, auctioning, or offering for sale, in any horse 
sale or auction, any horse which is sore, and (D) ‘allowing any activity 
described in clause (A), (B), or (C) respecting a horse which is sore by 
the owner of such horse. 


15 U.S.C. § 1824(2) (emphasis added).' 


'The Fourth Circuit recently discussed the purpose underlying the Horse Protection Act. 


Congress enacted the Horse Protection Act to end the practice of deliberately making 
Walkers "sore" for the purpose of altering their natural gait and improving their 
performance at horse shows. When the front limbs of a horse have been deliberately 
made "sore," usually by using chains or chemicals, "the intense pain which the animal 
suffered when placing his forefeet on the ground would cause him to lift them up 
quickly and thrust them forward, reproducing exactly [the distinctive high-stepping gait 
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The Act defines "sore" in the following manner: 


(3) |The term "sore" when used to describe a horse means that-- 

(A) an irritating or blistering agent has been applied, internally 

or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a person 

on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been injected 

by a person into or used by a person on any limb of a horse, or 

(D) any other substance or device has been used by a person 

on any limb of a horse or a person has engaged in a practice 

involving a horse, 
and, as a result of such application, infliction, injection, use, or practice, such 
horse suffers, or can reasonably be expected to suffer, physical pain or 
distress, inflammation, or lameness when walking, trotting, or otherwise 
moving, except that such term does not include such an application, infliction, 
injection, use, or practice in connection with the therapeutic treatment of a 
horse by or under the supervision of a person licensed to practice veterinary 
medicine in the State in which such treatment was given. 


Id. § 1821(3). A horse is presumed to be sore "if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both of its hindlimbs." 
Id. § 1825(d)(5). 

Individuals found to have violated § 1824 are subject to civil and criminal 
penalties. In the case of the former, 15 U.S.C. § 1825(b)(1) provides in 
pertinent part that "[a]ny person who violates section 1824 of this title shall be 
lable to the United States for a civil penalty of not more than $2,000 for each 
violation.” 


of a champion Walker]." Congress’ reasons for prohibiting this practice were two-fold. 
First, it inflicted unnecessary pain on the animals; and second, those who made their 
animal "sore" gained an unfair competitive advantage over those who relied on skill and 
patience. In 1976, Congress significantly strengthened the Act by amending it to make 
clear that intent to make a horse "sore" is not a necessary element of a violation. 


Eliou v. Administrator, Animal and Plant Health Inspection Serv., 990 F.2d 140, 144-45 ) (4th Cir.) 
(citation omitted), cert. denied, ---U.S.---, 114 S.Ct. 191, 126 L.Ed.2d 149 (1993); see also Thornton 
v. United States Dep’t of Agric., 715 F.2d 1508, 1511 (11th Cir. 1983). 
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In determining the amount of such penalty, the Secretary shall take 
into account all factors relevant to such determination, including the 
nature, circumstances, extent, and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, 
the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business and such other matters as 
justice may require. 


Id. § 1825(b)(1). 
The Secretary may also disqualify a person required to pay such a fine 
"from showing or exhibiting any horse . . . for a period of not less than one 


year for the first violation and not less than five years for any subsequent 
violation." Id. § 1825(c). 


B. FACTUAL BACKGROUND & PROCEDURAL HISTORY 


In October 1987, "Handshaker’s Carbon," a Tennessee Walking Horse 
owned by Calvin Baird, was entered in the Ohio Celebration, a horse showin 
Columbus, Ohio. This was by no means Baird’s first foray into the world of 
horse shows. Baird had owned over 50 such horses and had entered some of 
these horses in shows as often as, if not more than, 100 times per year. 

The task of training Handshaker’s Carbon for the Ohio Celebration 
belonged to Charles Roach. Prior to Handshaker’s Carbon’s performance, 
Roach worked the horse with eight ounce chains for "about 15, 20 minutes to 
see that he was ready, to prepare him for the horse show." Handshaker’s 
Carbon subsequently underwent and passed a pre-show inspection conducted 
by the show’s Designated Qualified Person ("DQP").’ Following this 
inspection, Roach put the horse through an additional workout: "I took the 
horse about 20 feet away, 30 feet away from the inspection area . . . and 
grazed the horse as normal, and dropped a six ounce chain on, [rode] him just 
maybe 40, 60 yards as normal, and I put the rider on, and they rode him 


Title 15 U.S.C. § 1823(c) provides in pertinent part: "The Secretary shall prescribe by 
regulation requirements for the appointment by the management of any horse show .. . of 
persons [e.g., DQPs] qualified to detect and diagnose a horse which is sore or to otherwise 
inspect horses for the purposes of enforcing this chapter." See also id. § 1824(3) (prohibiting 
"[t]he failure by the management of any horse show or horse exhibition, which does not appoitt 
and retain a person in accordance with section 1823(c) of this title, to disqualify from being 
shown or exhibited any horse which is sore [ }"). 
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bout 40, 60 yards." 

After Handshaker’s Carbon’s performance--which was enough to earn it 
frst place honors in its class--the horse was examined by experienced USDA 
terinarians, John R. Clifford and Clement Dussault. As a result of their 
aaminations, both Clifford and Dussault concluded that Handshaker’s Carbon 
ws "sore" within the meaning of the Act. They documented their findings in 
iSummary of Alleged Violations ("SAV") form and in affidavits. In his 
ifidavit, Clifford noted: “I found the horse to be sore in the pocket on the 
fexor surface of the pastern of both front feet. Upon digital pressure in the 
ication described above this horse would try to pull [its] foot away." The 
SAV form was given to a USDA investigator, Allen Christian, who then 
interviewed Roach. Roach informed Christian that Baird not only owned the 
horse, but also had entered it in the show. 

In April 1990, another of Baird’s horses, "Cabbage Row Joe," was entered 
in the Kiwanis Club Walking Horse Show ("Kiwanis Club show") in 
Murfreesboro, Tennessee. Unlike Handshaker’s Carbon, Cabbage Row Joe, 
who was trained by David Brown, did not even make it past the DQP’s 
amination. As had been the case with Handshaker’s Carbon, two 
experienced USDA veterinarians, Allen M. Knowles and Tyler Riggins, 
conducted independent examinations of Cabbage Row Joe. These 
examinations confirmed what the DQP had already determined; namely, that 
Cabbage Row Joe was sore. Knowles and Riggins completed a SAV form 
and also signed affidavits attesting to their findings. Knowles’ affidavit, which 
was signed two days after the examination, stated: 


I approached the left side of the horse and picked up the left front 
foot. I found a moderate pain response on the anterior pastern. The 
horse tried to withdraw his foot and tightened his abdominal muscles 
when the painful area was palpated. I moved to the right foot and 
found an extreme pain response on the anterior pastern. The horse 
tried to withdraw his foot, tightened his abdominal muscles, and shifted 
his weight to his rear feet when the painful area was palpated. 

I then asked Dr. Riggins to examine the horse while I watched. 
The horse showed excessive movement of the forelimbs along with 
tightening of the abdominal muscles and shifting of weight to the rear 
feet when the painful areas were palpated. 

I dismissed the horse and we watched his way-of-going as he was 
lead away. The horse was somewhat reluctant to lead, but it was not 
pronounced. 
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We found this horse sore as defined by the Horse Protection Act. 
I informed Mr. Brown of our findings. Information was taken from 
Mr. Brown by Jimmy Odle and recorded along with our findings on 
form 19-7. 

In my professional opinion the pain exhibited by this horse was 
caused by a combination of caustic chemicals and/or action devices. 


In his affidavit, which he signed 16 days after examining Cabbage Row Joe, 
Riggins observed: 


I observed DOP Bob Flynn examine [Cabbage Row Joe]. Mr. 
Flynn got a pain response in both front feet when pressure was applied 
to the pastern areas. He turned the horse down and would not allow 
it to show. Immediately Dr. Knowles checked the horse and the horse 
reacted painfully to his examination. The horse exhibited a painful 
response when Dr. Knowles palpated the pastern areas of both front 
feet. 

When Dr. Knowles had finished his examination I examined the 
horse. I first palpated the posterior pastern of the left front foot. The 
horse did not exhibit any pain. Then I applied pressure to the anterior 
pastern of the same foot, I observed a moderate pain reflex. The horse 
would jerk its foot. 

Then I palpated the posterior pastern of the right front foot and 
again did not observe any painful reaction. I palpated the anterior 
pastern of the same foot and got an extreme pain reaction by the horse 
jerking the foot, tightening its abdominal muscles and raising of the 
head. 

Dr. Knowles informed the trainer, Mr. David Brown, that the horse 
met the criteria of a sore horse and that an alleged violation case 
would be prepared. 

In my professional opinion the soring of the horse’s feet was caused 
by a caustic chemical or mechanical device or a combination of the 
two. 


In January 1990, the Acting Administrator of the Animal and Plant Health 
Inspection Service ("APHIS") filed a complaint, charging Roach and Baird 
with violating the Act. Specifically, Roach was said to have violated 15 U.S.C. 
§ 1824(2)(A) and (B), by exhibiting and entering Handshaker’s Carbon at the 
Ohio Celebration. Baird, it was alleged, had violated 15 U.S.C. § 1824(2)(D) 
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wallowing such exhibition and entry. Roach subsequently signed a consent 
cision and therefore is not a party to this appeal. 

In an additional complaint filed in October 1990, APHIS again charged 
bird with violating 15 U.S.C. § 1824(2)(D), this time for having allowed the 
atry of Cabbage Row Joe at the Kiwanis Club show. This complaint also 
ileged that Brown had entered the horse in violation of 15 U.S.C. § 
§24(2)(B). Brown, like Roach, signed a consent decision. 

An administrative law judge ("ALJ") held a hearing on these complaints 
aSeptember 1991. In a decision issued in March 1992, the ALJ found in 
wor of APHIS, concluding that Baird had violated § 1824(2)(D) with respect 
both Handshaker’s Carbon and Cabbage Row Joe.*> The ALJ imposed a 
wil penalty of $4,000 against Baird and disqualified him from showing or 
ahibiting horses for a period of one year. 

Baird appealed to the USDA’s Judicial Officer ("JO"), who affirmed the 
ALI’s decision. This appeal followed. 


Il. 


We consider Baird’s assignments of error in light of the operative standard 
freview. "Review of the USDA’s administrative decision under the Horse 
Protection Act is limited to determining whether the proper legal standards 
vere employed and substantial evidence supports the decision.’ Fleming v. 
United States Dep’t of Agric., 713 F.2d 179, 188 (6th Cir. 1983). 


‘In the case of Handshaker’s Carbon, the ALJ apparently concluded that the horse was sore 
athe time it was exhibited and that Baird had allowed it to be exhibited in such state. As the 
ALJ added, however, "I do not find that the evidence shows that the horse was sore when 
entered. As to Cabbage Row Joe, on the other hand, the ALJ determined that this horse was 
indeed sore when it was entered. 


‘As we explained in Murphy v. Secretary of Health and Human Services, 801 F.2d 182 (6th Cir. 
1986): 


Substantial evidence is more than a mere scintilla. It means "such relevant evidence as 
a reasonable mind might accept as adequate to support a conclusion." "Substantiality 
of the evidence must be based upon the record taken as a whole." "Substantial evidence 
is not simply some evidence, or even a great deal of evidence. Rather, the ‘substantiality 
of evidence must take into account whatever in the record fairly detracts from its 
weight.” 


Id. at 184 (citations omitted). 
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To prove a violation of 15 U.S.C. § 1824(2)(D), the government has to 
establish by a preponderance of evidence that (1) the person charged is the 
owner of the horse in question; (2) the horse was shown, exhibited, or entered 
in a horse show or exhibition; (3) the horse was sore at the time it was shown, 
exhibited, or entered; and (4) the owner allowed such showing, exhibition, or 
entry. As to the first three elements of the above test, we are not persuaded 
that, based upon the evidence, the JO reached the wrong conclusion’ 
Whether Baird allowed Handshaker’s Carbon and Cabbage Row Joe to be 
exhibited and entered while they were sore, however, presents a more difficult 
question. 

Baird contends that he cannot be held liable for allowing the exhibition in 
Handshaker’s Carbon’s case or the entry in Cabbage Row Joe’s case because 
he did not know that the horses were sore and because he specifically 
instructed Roach and Brown not to sore the horses they were training. The 
government, on the other hand, argues for something akin to strict liability; 
it maintains that Baird’s knowledge of the horses’ condition and the 
instructions he claims to have issued are immaterial for purposes of 
determining his liability under the Act. In short, the government urges this 
court to adopt the JO’s reasoning and "rule that an owner violates the Act 


*Baird argues that "soreness" encompasses two separate considerations: (1) causation and 
(2) result. "That is, in order to satisfy the very definition of the violations alleged in this case, 
the USDA must prove that Baird allowed exhibition and entry of the horses, at a time when a 
specific cause created a specific resu/t in the horses." Even if we were to follow Baird’s suggested 
analysis, however, we would reach the same conclusion regarding whether Handshaker’s Carbon 
and Cabbage Row Joe were "sore" at the Ohio Celebration and Kiwanis Club shows, respectively. 
As to both horses, the veterinarians who conducted examinations--and in Cabbage Row Joe’s 
case, the DQP as well--determined that the horse at issue was sore, i.e., that the government had 
demonstrated the result Baird’s analysis would require. See 15 U.S.C. § 1825(d)(5) (presuming 
soreness when a horse "manifests abnormal sensitivity or inflammation in both of its forelimbs’). 
The cause of the horses’ condition, too, was addressed by the JO, who stated: "[T]here is no 
need to rely on the statutory presumption since the Department’s veterinarians expressed their 
expert opinions, which I accept, that the pain was caused by the use of action devices or 
chemicals, and that the horses would have been likely to experience the pain while moving." 

During his administrative hearing, Baird offered the testimony of two other veterinarians 
who, he contends, rebutted the findings of their USDA colleagues. These veterinarians opined 
that an examination more thorough and comprehensive than those routinely conducted by 
USDA veterinarians is necessary to determine if a violation of the Act has occurred. As the JO 
correctly pointed out, however, Baird’s expert witnesses "did not present any direct evidence 
pertaining to the particular horses and examinations at issue in these cases, or otherwise show 
that the horse’s pain was due to non-prohibited causes." 
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whenever he or she allows a person to enter or exhibit a sore horse in a horse 
show, unless the person enters or exhibits the horse without the owner’s 
permission or acquiescence."° 

Although this court has not previously considered the meaning of the term 
‘allow’ for purposes of assigning liability under 15 U.S.C. § 1824(2)(D), the 
Eighth Circuit has addressed the matter.’ In Burton v. United States 
Department of Agriculture, 683 F.2d 280 (8th Cir. 1982), the court was 
confronted with a factual scenario largely analogous to the one at bar. The 
owner of a walking horse, who had been found to have violated § 1824(2)(D), 
argued on appeal that allow’ requires that one must know the horse was 
‘sore’ at the time it was exhibited." Jd. at 282. The government, as it does 
here, "urge[d] that owners be held to a strict liability standard, and that 
knowledge of the horse’s ‘soreness’ is not required under 15 U.S.C. § 
1824(2)(D).". Id. Noting the absence of expressed congressional intent 
suggesting the legitimacy of the government’s position, the court ruled in favor 
of the owner and reversed the Secretary, stating: 


[W]e hold that the owner cannot be held to have "allowed" a "sore" 
horse to be shown when the following three factors are shown to exist: 
(1) there is a finding that the owner had no knowledge that the horse 


was in a "sore" condition, (2) there is a finding that a Designated 
Qualified Person examined and approved the horse before entering the 
ring, and (3) there was uncontradicted testimony that the owner had 
directed the trainer not to show a “sore” horse. All of these factors 
taken together are sufficient to excuse an owner from liability. 


‘The government essentially tracks the language employed the JO, who held that "an owner 
will be held accountable for allowing a horse to be entered while sore unless the horse was 
entered without the owner’s permission or acquiescence." 


We declined to pass on the meaning of "allow" in Fleming v. United States Department of 
Agriculture, 713 F.2d 179, 181 n.2 (6th Cir.1983): There is no claim in these cases that the 
owners of the sored horses did not "permit" their horses to be shown in a sored condition. See 
15 U.S.C. § 1824(2)(D). We are not, therefore, presented with the issue of whether an owner 
who expressly forbids soring, is not present at the show and has no actual knowledge that his 
horse is sored may nonetheless be held responsible under the Act. For this reason we decline 
the USDA’s invitation to express any opinion as to the correctness of the Eighth Circuit’s 
decision in Burton v. United States Department of Agriculture, 683 F.2d 280 (8th Cir.1982). 
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Id. at 283.° 

Although we agree with the conclusion that § 1824(2)(D) does not 
establish a strict liability standard,’ we do not read the three-pronged analysis 
set forth in Burton as constituting a hard-and-fast test to determine whether 
an owner has violated the provision. Instead, Burton, in our view, provides 


[All 
2 le ; ; , : : . toc 
*Two other circuits have discussed Burton without ruling on the propriety of its holding. In 
Thornton v. United States Dep’t of Agriculture, 71S F.2d 1508 (11th Cir. 1983), the Eleventh Circuit - 
considered whether "‘allowing’ in 15 U.S.C. § 1824(2)(D) requires a showing that the owner knew of, 
the horse was sore at the time it was shown." /d. at 1511. The Thornton court answered this ad 
question in the negative and took note of the Burton decision: lea’ 
eS é , suf 
We are inclined to agree with Burton that the Horse Protection Act does not impose 
absolute liability even when there is credited testimony that the alleged horse soring was 
expressly contrary to the instructions of the horse owner. In this case, however, in Bi 
addition to denying that the horse was sored, Thornton contends only that he did not added 
positively direct the trainer to sore the horse. We find this factual difference to be surely 
legally significant and the absence of a positive direction to sore to be insufficient to igen 
escape civil liability under the Act. 
allow 
Id. at 1512 nS. autho 
Similarly, the Ninth Circuit, in Stamper v. Secretary of Agriculture, 722 F.2d 1483 (9th Cir. preve 
1984), observed: ‘bury 
know 


We find it unnecessary in this case to resolve whether Burton correctly construed the 
Act, because the Stampers have failed to satisfy the third factor of the Burton test. We 
have not found, and the parties have not cited, any testimony indicating that the 
Stampers expressly ordered [the trainer] Fox not to show [the horse] Playboy if he were 
sore. At most, the testimony indicates that the Stampers did not affirmatively order 
Fox to show Playboy with knowledge that he was sore. We agree with the Eleventh 
Circuit that this factual difference from Burton is legally significant. There is no 
question that the Stampers permitted Playboy to be shown. Under these circumstances, 
the absence of the Stampers’ knowledge of the horse’s soreness is insufficient to negate 
the Stampers’ civil liability under the Act. Even under the Burton test the Stampers may 
be held liable. We need not decide whether a more stringent test is applicable. 


Id. at 1489 (footnote omitted). 
The instant case, unlike Thornton and Stamper, is indistinguishable from Burton insofar as 
Baird, as had the petitioner in Burton, contends that he instructed his trainers not to sore the 


horses under their charge. faci 
Ow! 

*In reaching this conclusion, we do not intend to suggest that Congress could not, if it wanted gor 

to, establish a strict liability scheme in this instance. We hold only that it has not, in fact, done tha 
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gidance for courts reviewing cases like the one at bar, and it does so by 
sumerating a set of relevant factors to consider, a set that is not necessarily 
ahaustive. 

At the heart of this controversy is, of course, the meaning of "allow." 
Sack’s Law Dictionary offers the following definition of the word: 


[Allow] has no rigid or precise meaning, its import varying according 
to circumstances or context in connection with which it is used. It may 
mean to bestow or assign to any one as his right or due. To approve 
of, accept as true, admit, concede, adopt or fix. To grant something as 
a deduction or an addition; to abate or deduct; as, to allow a sum for 
leakage. To sanction, either directly or indirectly, as opposed to merely 
suffering a thing to be done; to acquiesce in; to suffer; to tolerate. 


Black’s Law Dictionary 76 (6th Ed. 1990) (citation omitted) (emphasis 
added). Notwithstanding its somewhat protean character, the word "allow" 
urely is not broad enough to encompass the interpretation proposed by the 
agency. As the above definition makes clear, there are basically two ways to 
ilow something to happen: either "directly," e.g., explicitly condoning or 
authorizing the conduct or act in question; or "indirectly," e.g., by failing to 
prevent such conduct or act--in other words, by "looking the other way" or by 
‘burying one’s head in the sand." In this sense, allowing is not tantamount to 
knowing. To illustrate: if a horse owner knows about the condition of his 
sore horse and does not attempt to prevent that horse from being entered, 
shown, or exhibited at a horse show, it can fairly be said that the owner 
‘allowed" the horse to be so entered, shown, or exhibited, in violation of § 
1824(2)(D). The opposite, however, does not always hold true; that is, an 
owner who does not know that a horse he owns is sore--which horse is 
entered, shown, or exhibited at a horse show--may yet be found to have 
violated § 1824(2)(D), notwithstanding his ignorance. Liability would follow 
in this latter instance if, for example, an owner had cultivated a training 
atmosphere conducive to soring, or had done nothing to dissuade the practice, 
knowing the tactics of his trainers in particular and/or the pervasiveness of the 
practice in general. 

In our view, the government must, as an initial matter, make out a prima 
facie case of a § 1824(2)(D) violation. It may do so by establishing (1) 
ownership; (2) showing, exhibition, or entry; and (3) soreness. If the 
government establishes a prima facie case, the owner may then offer evidence 
that he took an affirmative step in an effort to prevent the soring that 
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occurred. Assuming the owner presents such evidence and the evidence is 
justifiably credited, it is up the government then to prove that the admonitions 
the owner directed to his trainers concerning the soring of horses constituted 
merely a pretext or a self-serving ruse designed to mask what is in actuality 
conduct violative of § 1824."° 

Here, as noted above, the government did indeed establish a prima facie 
case. In response, Baird testified that, as a general matter, he would direct 
his trainers not to sore his horses and that he would take horses away from 
trainers he suspected of contravening his directive ("I have it definitely 
understood that anybody that has a horse of mine, that I do not want that 
horse sored, period."). Baird further testified that both Brown and Roach 
understood his feelings on the issue of soring. The government did not offer 
evidence to contradict Baird’s testimony" and, accordingly, failed to establish 


"In rejecting the interpretation of "allow" proposed by the agency, we are mindful of the 
Supreme Court’s decision in Chevron U.S.A, Inc. v. Natural Resources Defense Council, Inc., 461 
U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). In Chevron, the Court ruled that an agency's 
interpretation of a statute it is charged with administering is due deference by a reviewing court. 
The Court, however, added a few caveats to its rule of deference. For instance, it instructed 
that deference was to be accorded only when Congress had not spoken directly to the precise 
question at issue; if Congress had already resolved the interpretive dispute, courts were to prefer 
Congress’s stance to that of the agency. The Court also counseled that an agency's 
interpretation is entitled to deference so long as it is reasonable. This caveat signals the Court's 
recognition that a given statutory provision, particularly one that is ambiguous, often yields not 
one "correct" interpretation but numerous plausible ones. Thus, the mere fact that a court 
disagrees with an agency’s reading of a statutory provision will not enable the court ignore that 
reading in favor of its own. Here, however, we are not persuaded that the interpretation urged 
by the agency falls within the range of permissible interpretations. In our view, if Congress had 
wanted to establish a strict liability scheme with regard to § 1824(2)(D), it could have done so 
clearly and unambiguously. The language of § 1824, however, indicates no intent on the part of 
Congress to create such a scheme. In fact, the agency’s interpretation would effectively rewrite 
the provision, rendering the requirement that the owner "allow" the horse to be entered, shown, 
or exhibited while sore a nullity. 


"'The government argues that "it is simple for an alleged violator to proffer a self-serving 
statement that he or she instructed the trainer not to sore a horse, without fear of contradiction." 
See Stamper v. Secretary of Agric., 722 F.2d 1483, 1488-89 (9th Cir. 1984) ("[T]he Department 
contends, trainers will not testify against the owners of horses, because such testimony would not 
negate the trainers’ own violations of the Act and would limit the trainers’ future employment.’). 
The risk that witnesses will be less than truthful, however, is something that is present in any 
adjudicatory proceeding that relies on witness testimony. Indeed, although the risk may be 
diminished to a degree by the specter of a perjury prosecution or through effective cross- 

(continued...) 
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pretext. For this reason, the Secretary’s finding that Baird violated § 
1824(2)(D) with respect to the exhibition of Handshaker’s Carbon at the Ohio 
Celebration and the entry of Cabbage Row Joe at the Kiwanis Club show 
must be reversed. 

In light of this determination, we need not consider Baird’s claim that the 
evidence relied upon by the JO was erroneously admitted. Nor do we address 
Baird’s assignments of error relative to the sanctions that were imposed 
against him. 

REVERSED. 


BILLY GRAY v. UNITED STATES DEPARTMENT OF AGRICULTURE. 


No. 93-3875. 
Filed November 10, 1994. 


(Cite as 39 F.3d 670) 


Horse soring - Hearsay - Substantial evidence - Sanction. 


The United States Court of Appeals for the Sixth Circuit affirmed the decision of the Secretary, 
which found the subject horse to be sore under the HPA and assessed a $2,000 civil penalty and 
a five-year disqualification against petitioner. Affidavits and interview forms, though technically 
hearsay, were properly admitted on the basis that they were probative and their use was 
fundamentally fair. Moreover, they comprise substantial evidence of soring, supporting the 
conclusion as to the cause of abnormal sensitivity. JO properly considered all relevant factors 
in imposing sanction, including evidence of prior violations. 


G. Thomas Blankenship, Indianapolis, IN, for petitioner. 

Jeffrey Alan Knishkowy, Stephen M. Reilly and Raymond Fullerton, U.S. Department of 
Agriculture, Washington, D.C., for respondent. 

Before: Krupansky, Guy, and Norris, Circuit Judges. 


"(...continued) 
examination, there is no guarantee that a particular witness will not lie, especially when lying 
serves that witnesses’s own interests. The system thus acknowledges the inevitable, é.e., that 
some slippage (in the form of untruthfulness) will and does occur. We see no reason why this 
dynamic should be altered in the immediate context; in fact, the language of Act compels us not 
to do so. 
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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


RALPH B. GUY, Jr., Circuit Judge. 


Petitioner appeals a decision of the Secretary of the United States 
Department of Agriculture ("Secretary") finding that he violated section 
5(2)(B) of the Horse Protection Act ("Act") as amended, 15 US.C. § 
1824(2)(B). Petitioner argues that the evidence against him is insufficient to 
support the Secretary’s decision and alternatively, that, even if he did violate 
the Act, the civil sanctions he was assessed nevertheless should be set aside. 
For the following reasons, we affirm. 


I. 


Before setting forth the facts of this case, an examination of the relevant 
statutory framework is in order. 


A. Statutory Framework 


Title 15 U.S.C. § 1824 prohibits the "entering for the purpose of showing 
or exhibiting in any horse show or horse exhibition, any horse which is sore 
[.]" 15 U.S.C. § 1824(2) (B). The Act defines "sore" in the following manner: 


(3) The term "sore" when used to describe a horse means that-- 
(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a person 
on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been injected 
by a person into or used by a person on any limb of a horse, or 
(D) any other substance or device has been used by a person 
on any limb of a horse or a person has engaged in a practice 
involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical 
pain or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 
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application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a 
person licensed to practice veterinary medicine in the State in which 
such treatment was given. 


ii §1821(3). Under the Act, a horse is presumed to be sore "if it manifests 
normal sensitivity or inflammation in both of its forelimbs or both of its 
tindlimbs." Jd. § 1825(d)(5). 

In a recent decision, the Fourth Circuit elaborated upon the purposes 
underlying the above-referenced provisions: 


Congress enacted the Horse Protection Act to end the practice of 
deliberately making Walkers "sore" for the purpose of altering their 
natural gait and improving their performance at horse shows. When 
the front limbs of a horse have been deliberately made "sore," usually 
by using chains or chemicals, "the intense pain which the animal 
suffered when placing his forefeet on the ground would cause him to 
lift them up quickly and thrust them forward, reproducing exactly [the 
distinctive high-stepping gait of a champion Walker].". Congress’ 
reasons for prohibiting this practice were two-fold. First, it inflicted 
unnecessary pain on the animals; and second, those who made their 
animal "sore" gained an unfair competitive advantage over those who 
relied on skill and patience. In 1976, Congress significantly 
strengthened the Act by amending it to make clear that intent to make 
a horse "sore" is not a necessary element of violation. 


Elliott v. Administrator, Animal & Plant Health Inspection Serv., 990 F.2d 140, 
14-45 (4th Cir.) (citation omitted), cert. denied, --- U.S. ----, 114 S.Ct. 191, 
126 L.Ed.2d 149 (1993); see also Thornton v. United States Dep’t of Agric., 715 
F2d 1508, 1511 (11th Cir. 1983). Individuals found to have violated § 1824 
are subject to civil and criminal penalties. In the case of the former, 15 
US.C. § 1825(b)(1) provides in pertinent part that "[a]ny person who violates 
section 1824 of this title shall be liable to the United States for a civil penalty 
ofnot more than $2000 for each violation." The Secretary also may disqualify 
aperson required to pay such a fine "from showing or exhibiting any horse . 
.. for a period of not less than one year for the first violation and not less 
than five years for any subsequent violation." 15 U.S.C. § 1825(c). 
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B. Factual Background & Procedural History 


In November 1987, Bill Gray, a horse trainer with 20 years of experience 
in the field, entered "Pride’s Night Prowler" ("Night Prowler"), a Tennessee 
Walking Horse, in the 31st Southern Championship Charity Horse Show 
("Southern Championship"). Prior to the commencement of the show, Night 
Prowler underwent an examination conducted by a Designated Qualified 
Person ("DQP").' As a result of this examination, Night Prowler was 
disqualified from the show. 

Subsequently, Night Prowler was examined independently by two 
experienced USDA veterinarians, Owen W. Hester and James M. Rushing, 
who reached the same conclusions; namely, that Night Prowler was "sore." In 
an affidavit, Hester observed: 


On Friday, November 6, 1987, while observing DQP’s examine horses, 
I noticed a horse being examined by DOP Charles Thomas attempting 
to withdraw its foot from Mr. Thomas’ hand upon palpation of both 
forelegs pastern area. Upon Mr. Thomas completing his examination, 
I asked Mr. Billy Gray to move the horse aside for my examination. 
I palpated the left and right pastern area of the forelegs in the flexed 
and extended positions. The horse attempted to withdraw his foot 
from my hand, tightened its abdominal muscles and shook its head 
upward when I applied normal digital pressure over the bulbs of the 
heels and the posterior medial and lateral aspects of pastern appearing 
extremely sensitive in these described areas. The horse exhibited 


similar expressions of sensitivity in the pastern area of both right and 
left forelegs. 


Rushing’s examination only confirmed what his colleague had already 
determined. Hester, who witnessed Rushing’s examination, remarked: 


'Title 15 U.S.C. § 1823(3) provides in pertinent part: "The Secretary shall prescribe by 
regulation requiremens for the appointment by the management of any horse show . . . by 
persons [e.g., DQPs] qualified to detect and diagnose a horse which is sore or to otherwise 
inspect horse for the purposes of enforcing this chapter." See also id. § 1824(3) (prohibiting 
"[t]he failure by the management of any horse show or horse exhibition, which does not appoint 
and retain a person in accordance with section 1823(c) of this title, to disqualify from being 
shown or exhibited any horse which is sore[]"). 
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lobserved Dr. J. M. Rushing examine the horse and watched the horse 
exhibit similar responses to palpations as I had personally seen when 
Mr. Thomas palpated the horse. The horse when being palpated 
shuffled his weight somewhat and attempted to withdraw his forefeet, 
camped under and exhibited symptoms indicative of being "sored." Dr. 
Rushing asked Mr. Gray to lead the horse down the barn aisle. The 
horse did not lead freely on a loose rein, camped under in stride and 
on park. Dr. Rushing and I conferred and were in total agreement 
that the horse met the criteria for being diagnosed as a "sore" horse as 
defined by the Horse Protection Act... . 


Rushing also signed an affidavit, attesting to his observations: 


On November 6, 1987, | performed a pre-show examination of .. . 
Night Prowler, presented by Billy Gray, owned by Bob Kilgore and Phil 
Haven. I picked up the horse’s left foreleg and applied light digital 
palpation to the pastern area. The horse showed extreme sensitivity 
over the bulbs of the heel, both medial and lateral. Night Prowler 
would tense his abdominal muscles and move his foreleg when light 
digital palpation was applied. [ then moved to the horse’s right foreleg 
and found extreme sensitivity over the bulbs of the heels, both medial 
and lateral. Night Prowler would tense his abdominal muscles and 
move his foreleg when light digital palpation was applied. 

Dr. O. W. Hester and I then observed the horse as he was led by Mr. 
Gray. The horse failed to lead fully and was cramped and tucked. 
Mr. Gray had been informed by DQP Charles Thomas that his horse 
was found to be bilaterally sore and was unable to be shown. 

I then informed Mr. Billy Gray that USDA had found his horse to be 
sore as defined by the Horse Protection Act. In my professional 
opinion, Night Prowler was sore as defined by the Horse Protection 
Act. 


The doctors documented their findings further by completing a USDA 
‘Summary of Alleged Violations" form. Gray also was interviewed by Lon E. 
Sutton, a USDA investigator, who recorded the substance of the interview in 
an interview log. Sutton noted: 


Mr. Gray said he had been training walking horses for about 20 years. 
Mr. Gray acknowledged during the interview that he had been involved 
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in numerous violations of the [Horse Protection Act]. Mr. Gray stated 
it was a joint decision between him and the owner to enter the horse 
in the show. He stated he actually entered the horse in the show, paid 
the entry fee, and transported the animal to the show. Mr. Gray stated 
he worked the horse about 15 minutes aday [sic] as he did all of his 
horses. Mr. Gray said he had full custody of the animals pertaining to 
the methods and training devices used to prepare the horse to show. 
Mr. Gray acknowledged the feet of the horse were sensitive to 
palpation when DQP Thomas turned it down but did not agree it met 
criteria of a sore horse as defined by the Horse Protection Act. 


In March 1990, the Administrator of the Animal and Plant Health 
Inspection Service (APHIS) filed a complaint, charging Gray with violating 15 
U.S.C. § 1824(2)(B) by entering Night Prowler in the Southern 
Championship.’ At a hearing held before an administrative law judge (ALJ) 
in June 1991, APHIS introduced oral and documentary evidence (including the 
above-mentioned affidavits and Summary of Alleged Violation form) to 
support its claims. Gray respondent by moving to dismiss the complaint, or, 
alternatively, for a judgment in his favor. 

After the ALJ denied Gray’s motion, Gray moved for the proceedings to 
be suspended to allow him to file an interlocutory appeal in federal district 
court to resolve issues pertaining to the burden of proof. Evidently, Gray 
made this motion assuming that the evidence admitted to that point was 
insufficient to establish a prima facie case against him. In this regard, Gray 
hoped that the district would provide guidance as to "the necessity of 
presenting evidence in his defense[.]". Once again, the ALJ denied Gray's 
motion. 

Undeterred, Gray then notified the ALJ that he would file an interlocutory 
appeal to challenge the ALJ’s decisions with respect to his motions to dismiss 
and to suspend the administrative proceedings. According to the government, 
Gray "stated that he ‘will not be offering any evidence’ but he did ‘request the 
right to offer evidence at a later time.”" APHIS’s counsel cautioned Gray that 
"there was a ‘significant risk’ in not going forward with evidence as the agency 


The complaint also listed as respondents Robert F. Kilgore and Phillip F. Havens, Night 
Prowler’s owners, as well as Charlie Spencer, the trainer of another horse, also owned by 
Kilgore, that had been disqualified from the Southern Championship. Kilgore, Havens, and 
Spencer entered into consent decisions, however, and they are not, therefore, parties to this 
appeal. 
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ysition is that ‘the record is closed’ at the conclusion of the hearing." (Id.) 
The hearing concluded without the ALJ ruling on Gray’s request that he be 
ible to offer evidence in a subsequent proceeding. 

In December 1991, Gray filed a petition with the district court, seeking 
imer alia, a declaration that the government had failed to establish a prima 
fie case against him. The government moved to dismiss, and the court 
ganted the motion for lack of subject matter jurisdiction. See Gray v. 
Madigan, 796 F. Supp. 1093 (M.D. Tenn. 1992). 

In July 1992, Gray filed a motion to reopen his administrative hearing. 
The ALJ, though favorably inclined to Gray’s position, did not immediately 
nile on the motion and, instead, certified the question of the correctness of 
reopening the proceedings to USDA’s Judicial Officer ("JO"). The JO ruled 
against Gray, noting: 


Respondent had a full opportunity to present evidence at the 
administrative hearing . . . and elected for strategic reasons not to do 
so. It was Respondent’s position that Complainant had failed to 
establish a prima facie case, and Respondent did not wish to permit 
Complainant to establish a prima facie case based upon Respondent’s 
evidence. There is no basis whatever for permitting Respondent to 
reopen the hearing to present evidence, after permitted to reopen the 
hearing in such circumstances, the same right would have to be given 
to all other Respondents, which would completely disrupt the 
administrative process of this Department. Such a procedure would 
result in additional delay and expense, detrimental to the public 
interest. 


In a decision issued in December 1992, the ALJ concluded that Gray had 
violated the Act "by entering the horse ‘Pride’s Night Prowler’ while ‘sore’ for 
the purpose of showing or exhibiting." Pursuant to her decision, the ALJ 
assessed a civil penalty against Gray in the amount of $2,000 and disqualified 
him from entering, showing, or exhibiting any horse in any horse show, 
exhibition, or sale/auction for a period of one year. 

Both parties appealed this decision. While APHIS argued that the ALJ 
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erred by not disqualifying Gray, a repeat violator of the Act,’ for the statutory dete 
minimum of five years, Gray sought the dismissal of APHIS’s complaint or, hen 
alternatively, a remand to the ALJ for a rehearing. The JO subsequently | ™ : 
affirmed Gray’s fine and extended the period of his disqualification from one om 
to five years. This appeal followed. pn 
Il. | 
pro 
A. Standard of Review ma 
hea 
We review an administrative decision of the United States Department of - 
Agriculture under the Act to determine "whether the proper legal standards the 
were employed and substantial evidence supports the decision." Fleming v. - 
United States Dep’t of Agric., 713 F.2d 179, 188 (6th Cir. 1983). Substantial « 
evidence, as we have previously explained, - 
is more than a mere scintilla. It means "such relevant evidence as a ™ 
reasonable mind might accept as adequate to support a conclusion." is 

"Substantiality of the evidence must be based upon the record taken as 
a whole." "Substantial evidence is not simply some evidence, or even . 
a great deal of evidence. Rather, the ‘substantiality of evidence must re 
take into account whatever in the record fairly detracts from its is 
weight.”” sh 
he 
Murphy v. Secretary of Health & Human Servs., 801 F.2d 182, 184 (6th Cir. i 
1986) (citations omitted). " 
tc 

B. Horse Protection Act Violation 

Gray first takes issue with the Secretary’s conclusion that he violated 15 L 


US.C. § 1824(2)(B). In this regard, he asserts that "in order to satisfy the 
very definition of the violation alleged in this case, the Department must prove 
that [he] entered the horse, at a time when a specific cause created a specific 
result in the horse." Gray, then, would have us apply a three-part test to 





*Gray previously had been found to have violated 15 U.S.C. § 1824(7), which proscribes the 
showing of any horse wearing or bearing a substance prohibited by the Secretary to prevent the 
soring of horses. 
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determine whether he has violated the Act. The government, on the other 
hand, frames the analysis somewhat differently. It urges a two-part test "based 
on the statutory elements of entry and soreness." (emphasis added). We need 
not resolve this dispute here, however, because we conclude that, even 
assuming the validity of his test, Gray’s claim that he did not violate § 
1824(2)(B) is untenable.’ 

In challenging the Secretary's decision, Gray disputes the reliability, 
probativeness, and substantiality of the evidence against him. For instance, he 
makes much of the fact that the government’s key witnesses at his June 1991 
hearing--Hester, Rushing, and Sutton--could not independently recall the facts 
and circumstances surrounding has alleged violation. As such, Gray insists, 
the primary evidence the ALJ and the Secretary relied upon to find a § 
1824(2)(B) violation--comprised of the doctors’ affidavits, the Summary of 
Alleged Violation form, and the interview summary prepared by Sutton--is 
suspect and cannot support the Secretary’s ultimate decision.° 

The Administrative Procedure Act (APA) provides that an agency 
conducting a hearing may receive “[a]ny oral or documentary evidence." 5 


‘Indeed, it is not altogether clear that the two tests differ materially. Gray explains that the 
last two components of his tests, causation and result, are merely "sub-elements of the ‘soreness’ 
requirement, divined from the statutory definition of ‘sore.”" Gray’s test thus makes explicit what 
is apparently implicit in the government’s proposed analysis; the government, in arguing that a 
showing of entry and soreness is all that is needed to give rise to a violation, assumes that the 
horse is "sore" as a result of actions taken by a person or persons in charge of the horse in 
question. In other words, a sore horse, by definition, has been subjected to an "application, 
infliction, injection, use or practice" proscribed by 15 U.S.C. § 1821(3)(A)-(D) (ée., Gray’s 
"causation" requirement), and as consequence of such practice, either suffers or can be expected 
to suffer pain when walking (i.e., Gray’s "result" requirement). 


This same argument was considered and rejected by the Third Circuit in Wagner v. 
Department of Agric., 28 F.3d 279, 280 (3d Cir. 1994). In Wagner, the court observed: 


In spite of petitioners’ protestations to the contrary, it is well settled that affidavits are 
a form of probative evidence. Though live testimony may generally be favored over 
affidavits because the former permits cross-examination and credibility assessment, these 
interest are adequately safeguarded when, as in this case, the affiant appears in court. 
Though the doctors’ inability to recall their respective examinations of Sir Shaker 
impaired petitioners’ ability to cross-examine as to examination itself, this does not 
upset our determination that the finding of soreness is supported by substantial 
evidence. 


Id. at 282-83 (citations omitted.) 
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USS.C. § 556(d). The APA adds, however, that "the agency as a matter of 
policy shall provide for the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence." Jd. On this point, the USDA’s implementing 
regulations state: “Evidence which is immaterial, irrelevant, or unduly 
repetitious, or which is not of the sort upon which responsible persons are 
accustomed to rely, shall be excluded insofar as practicable." 7 CFR. § 
1.141(g)(1)(iv) (1994). 

The documentary evidence of which Gray complains is clearly the sort of 
evidence “upon which responsible persons are accustomed to rely." That this 
evidence is technically hearsay does not alter our conclusion. See Calhoun y, 
Bailar, 626 F.2d 145, 148 (9th Cir. 1980) ("Not only is there no administrative 
rule of automatic exclusion for hearsay evidence, but the only limit to the 
admissibility of hearsay evidence is that it bear satisfactorily indicia of 
reliability."), cert. denied, 452 U.S. 906, 101 S.Ct. 3033, 69 L.Ed.2d 407 (1981). 
The Calhoun court commented: “We have stated the test of admissibility as 
requiring that the hearsay be probative and its use be fundamentally fair." Id. 
The documents at issue here satisfy these criteria. They were signed and/or 
prepared by individuals who were experienced in their tasks and who had no 
reason to record their findings in other than an impartial fashion. Moreover, 
the documents were created almost contemporaneously with the observations 
they relay.° 

To determine that this evidence was probative and reliable, of course, is 
not to say that it also is substantial. Again, as our decision in Murphy makes 
clear, " ‘[s]ubstantiality of the evidence must be based upon the record taken 
as a whole.’ " 801 F.2d at 184. Here, Gray provides little in the way of 
counter-evidence; rather, he disparages the government’s evidence, arguing 
that it is insufficient to support the charge against him. Gray’s position, 
however, is belied by the record. 

With respect to whether Gray entered Night Prowler in the Southern 
Championship there can be little doubt. Gray not only paid the entry fee but 
also transported the horse to the show. In addition, as the JO noted: 


Dr. Rushing stated that [Gray] presented the horse for inspection--such 
presentation being part of the entry process. Dr. Rushing also 
requested the name of the person entering the horse . . . from the 


Sat Gray’s hearing, Hester and Rushing both testified that their affidavits reflected what 
they had found during their examination of Night Prowler. 
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person presenting the horse ( [Gray] ) and wrote down the response-- 
"Billy Gray." Consequently, the record contains reliable, probative and 
substantial evidence that [Gray] entered the horse. 


See also Elliott, 990 F.2d at 145 (observing that "entering" a horse in a show 
entails paying the entry fee, registering the horse, and presenting the horse for 
inspection). 

Equally unavailing is Gray’s claim as to the sufficiency of the evidence 
pertaining to the condition of Night Prowler at the time Hester and Rushing 
conducted their examination. As is evident from their affidavits, Hester and 
Rushing confirmed independently what the DOP had already surmised; 
namely, that Night Prowler was "sore" within the meaning of the Act. For his 
part, Gray points out that Hester and Rushing characterized the sensitivity 
Night Prowler manifested in its forelimbs and hindlimbs as "extreme." Only 
"abnormal" sensitivity, Gray hastens to add, triggers the statutory presumption 
of soreness. See 15 U.S.C. § 1825(d)(5). Notwithstanding Hester’s and 
Rushing’s failure to employ the magic word, we reject Gray’s contention. Put 
simply, to contend that "extreme" sensitivity is not also "abnormal" sensitivity 
ignores the meaning of both words.’ 

With respect to the cause of Night Prowler’s sensitivity, we conclude that 
here, too, substantial evidence supports the JO’s decision. At the June 1991 
hearing, Rushing testified: "In my professional opinion, a horse that was sore 
would have had some abuse, perhaps resulting from the application of 
changing the chains, or action devices in conjunction with chemicals or 
substances applied to the front legs of the horse." He added: "[T]o my 
knowledge, there is no other means of producing this pattern of inflammation 
or soreness other than soring." This testimony led the JO to conclude that 
Night Prowler "was sored either by the use of a caustic agent or mechanical 
devices. To the extent causation is, as Gray urges, an element of a § 
1824(2)(B) violation, we conclude that such element has been satisfied. 


C. Sanctions 


’Gray also asserts that the government may note prevail simply by resorting to the statutory 
presumption. Without implying approval of Gray’s assertion, we note that neither the ALJ nor 
the JO relied on the presumption created by § 1825(d)(S). For instance, the ALJ stated: "Even 
without the presumption, the Complainant established a prima facie case that Gray violated the 
Act." The JO subsequently observed that "the ALJ correctly found that the evidence in the 
record established the horse was sore without recourse to the presumption." 
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Next, Gray challenges the sanctions leveled against him. As noted above, 
Gray was required to pay a $2,000 penalty and was disqualified from showing, 
exhibiting, or entering horses for a period of five years. Specifically, Gray 
alleges that the JO failed to consider all of the factors relevant to the 
imposition of sanctions under the Act. These factors are set forth in 15 
U.S.C. § 1825(b)(1), which provides in pertinent part: 


In determining the amount of such penalty, the Secretary shall take 
into account all factors relevant to such determination, including the 
nature, circumstances, extent and gravity of the prohibited conduct and, 
with respect to the person found to have engaged in such conduct, the 
degree of culpability, any history of prior offenses, ability to pay, effect 
on ability to continue to do business, and such other matters as justice 
may require. 


"The scope of our review in this area is limited. ‘Only if the remedy 
chosen is unwarranted in law or is without justification in fact should a court 
attempt to intervene in the matter." Stamper v. Secretary of Agric., 722 F.2d 
1483, 1489 (9th Cir. 1984). 

Notwithstanding Gray’s assertion, our review of the record convinces us 
that the JO did, indeed, abide by the dictates of § 1825(b)(1). Initially, the Jo 
touched on the gravity of the violation in dispute: "The violation in this case 
is extremely grave since this is exactly the type of inhumane and 
anticompetitive conduct that Congress intended to eliminate when they 
implemented the Act." After taking judicial notice of a previous case in which 
Gray was found to have violated the Act,* the JO commented on the degree 


*Gray’s prior violation occurred in 1974, two years before the Act was amended to add the 
disqualification provision. This, however, does not preclude the use of this prior violation to 
lengthen the period of Gray’s disqualification. As the JO made clear: "It is well settled that 
crimes for which a defendant was convicted before a habitual offender statute was passed or 
amended may be used to invoke the increased penalties of such statute for a crime committed 
after the date on which it became effective." For this proposition, the JO relied in part on 
Gryger v. Burke, 334 U.S. 728, 68 S.Ct. 1256, 92 L.Ed. 1683 (1948), in which the Court, faced with 
a question largely analogous to the one in dispute, stated: 


Nor do we think the fact that one of the convictions that entered into the calculations 
by which petitioner became a fourth offender occurred before the Act was passed, 
makes the Act invalidly retroactive or subjects the petitioner to double jeopardy. The 
sentence as a fourth offender or habitual criminal is not to be viewed as either a new 
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ifGray’s culpability, Gray’s ability to pay the penalty, and the appropriateness 

of disqualification as an additional sanction. In short, the JO imposed a 
anction within statutory bounds pursuant to a thorough analysis that took into 
acount all of the relevant factors. Accordingly, we reject Gray’s challenge to 
the sanctions imposed against him. 


AFFIRMED. 


jeopardy or additional penalty for the earlier crimes. It is a stiffened penalty for the 
latest crime, which is considered to be an aggravated offense because a repetitive one. 


Id, at 732, 68 S.Ct. at 1258. We feel the Court’s reasoning applies with equal force in the present 
context. 

We similarly are not persuaded by Gray’s claim that, because his prior violation was not for 
‘soring," it cannot now be invoked for purposes of 15 U.S.C. § 1825(c). In this regard, we note 
that a period of disqualification may be assessed under this section against "any person . .. who 
paid a civil penalty assessed under subsection (b) of this section or is subject to a final order 
under such subsection assessing a civil penalty for any violation of any provision of this chapter 
or any regulation issued under this chapter .. .". 15 U.S.C. § 1825(c) (emphasis added). The 
broad language Congress employed in crafting § 1825(c) clearly suggests that Congress intended 
that a prior violation of 15 U.S.C. § 1824(7) could trigger the longer disqualification period. 
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HORSE PROTECTION ACT 
DEPARTMENTAL DECISIONS 


In re: BILL YOUNG AND FLOYD SHERMAN. 
HPA Docket No. 91-203. 
Decision and Order filed August 3, 1994. 


Civil penalty — Horse soring — Horse trainer — Entering — Disqualification order - 
Preponderance of evidence — Expert witnesses — Past recollection recorded — Rebuttable 
presumption of soring — Ames study — Auburn study — Lameness not required. 


The Judicial Officer reversed the Decision by Judge Kane (ALJ), which dismissed the Complaint 
alleging that Respondent Young entered for the purpose of showing or exhibiting a horse while 
the horse was sore, and Respondent Sherman, owner of the horse, allowed such entry. The 
Judicial Officer assessed civil penalties of $2,000 against each Respondent, and disqualified each 
Respondent for 1 year, inter alia, from showing, exhibiting or entering a horse in a horse show 
"Entering" a horse is a continuing process, not an event, and includes all activities required to 
be completed before a horse can actually be shown or exhibited. Much more than a 
preponderance of the evidence supports the allegations of the Complaint, which is all that is 
required. A horse may be found to be sore based solely upon the professional opinion of 
veterinarians from their palpation of the horse’s pasterns. Past recollection recorded, in the 
form of affidavits and a summary form, made while the events were fresh in the witnesses 
minds, is reliable, probative and substantial. Abnormal way of going, or gait deficit, is not 
required. The Ames and Auburn studies, relied on by Respondents, are outdated. The general 
consensus of a 1991 Atlanta meeting and the 1991 Recommended Protocol for DQP 
examinations are not persuasive. The amendment to the Fiscal Year 1993 budget for APHIS, 
prohibiting the payment of salary to any Department veterinarian who relies solely on the use 
of digital palpation as the only diagnostic test to determine whether or not a horse is sore, and 
the language in the 1994 appropriations bill conference report that digital palpation should not 
be used as the sole means of determining soring, are not applicable. Bilateral, reproducible pain 
in response to palpation, standing alone, is sufficient to be considered abnormal sensitivity and 
thus raise the statutory presumption of a sore horse, and to support a finding of a violation of 
the Act. Examinations of the private veterinarians and DQPs in this case are not as persuasive 
as those of the USDA veterinarians. The facts and circumstances of this case reveal no basis 
for an exception to the general policy of imposing the minimum 1-year disqualification order on 
the person who entered the sore horse, in addition to a $2,000 civil penalty. 


"Sharlene A. Deskins, for Complainant. 

G. Thomas Biankenship, Indianapolis, IN, for Respondents. 
Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On November 17, 1993, 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order in which he dismissed the Complaint for lack of proof, which alleges 
that Respondent Young entered for the purpose of showing or exhibiting a 
horse at the Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee, on August 31, 1990, while the horse was sore, and that Respondent 
Sherman, owner of the horse, allowed such entry. 

On February 18, 1994, Complainant appealed to the Judicial Officer, to 
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whom final administrative authority to decide the Department’s cases subject 
5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)... On 
june 20, 1994, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record in this case, I 
wnclude that a preponderance of the evidence supports the allegations of the 
Complaint. I am assessing a civil penalty of $2,000 as to each Respondent, 
ud disqualifying each Respondent for 1 year from showing, exhibiting, or 
atering any horse, and from judging, managing, or otherwise participating in 
ay horse show. For convenience, I am using portions of the Initial Decision 
sa draft, with deletions shown by dots, additions shown by brackets, and with 
tivial changes not specified. Additional conclusions by the Judicial Officer 
bllow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, 80 Stat. 384 (1966), as amended,’ the Rules of Practice 
governing proceedings under the Horse Protection Act, 9 C.F.R. §§ 12.1-.10 
(1993), and the Rules of Practice of the Department of Agriculture Governing 
Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 11.130-.151 
(1993). 

The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by complaint filed September 12, 1991, alleges 
in relevant part that on August 31, 1990, respondents Bill Young and 
Floyd Sherman entered or allowed the entry of a horse for the purpose of 
showing or exhibiting, while the animal was sore in violation of the Horse 





The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(TUS.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1993). [Unofficial 
todifications of statutes are cited herein.] [Brackets by the ALJ.] 
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Protection Act, Pub. L. 91-540, 84 Stat. 1404 (1970), as amended? (hereinafter 
the "Act"). The Administrator seeks the imposition of civil penalties and the 
disqualification of respondents from participation in the horse industry for a 
period of time. By answer filed November 12, 1991, respondents deny the 
essential allegations of the complaint. 

A public hearing was held March 2 through March 4, 1993, in Nashville, 
Tennessee, before the undersigned. Proposed findings, briefs and reply briefs 
were subsequently filed by counsel. To the extent indicated, counsels 
proposals are adopted herein. All other proposed findings, conclusions or 
arguments are rejected as irrelevant or lacking legal or evidentiary bases. As 
used herein, "Tr." refers to the transcript of the public hearing. "CX" refers 
to the numbered exhibits offered by complaint counsel. "RX" refers to the 
numbered exhibits offered by counsel for respondents. 

The interests of the Department are represented by Sharlene A. Deskins, 
Esq., Washington, D.C. The interests of respondents are represented by 
G. Thomas Blankenship, Esq., Indianapolis, Indiana. 

Upon consideration of all matters of record, the following Findings of Fact 
and Conclusions of Law are reached... . 


Statute[] 


The following statutory provisions are applicable to this case. [The 
statutory provisions set forth below are from the United States Code, rather 
than from the unofficial version quoted by the ALJ, and include additional 
sections not quoted by the ALJ. The ALJ’s footnotes 3 through 7 are 
omitted]. 

[Section 2(3) of the Act (15 U.S.C. § 1821(3)) provides: 


As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means 
that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 


215 U.S.C.A. § 1821 et seg. (West 1982 & Supp. 1993). 
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(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, ; 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in 
connection with the therapeutic treatment of a horse by or under 
the supervision of a person licensed to practice veterinary medicine 
in the State in which such treatment was given.| 


[Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which is 
sore, and (D) allowing any activity described in clause (A), (B), or 
(C) respecting a horse which is sore by the owner of such horse.] 


[Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs.] 
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[Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


(3) If any person fails to pay an assessment of a civil penalty 
after it has become a final and unappealable order, or after the 
appropriate court of appeals has entered final judgment in favor of the 
Secretary, the Secretary shall refer the matter to the Attorney General, 
who shall recover the amount assessed in any appropriate district court 
of the United States. In such action, the validity and appropriateness 
of the final order imposing the civil penalty shall not be subject to 
review. 


(4) The Secretary may, in his discretion, compromise, modify, of 
remit, with or without conditions, any civil penalty assessed under this 
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subsection.] 


[Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation]. 


Findings of Fact 


1. Respondent Bill Young is an individual whose mailing address is Route 
1, Box 289, Murchison, Texas 75778. (Answer § 1A.) 

2. Respondent Floyd Sherman is an individual whose mailing address is 
6538 Linden Lane, Dallas, Texas 75230. (Answer { 1B.) 

3. At all times relevant herein, Bill Young was the trainer of the 
Tennessee Walking Horse known as "A Mark For Me." (CX 2, 4, 7, 8) 

4. At all times relevant herein, Floyd Sherman was the owner of "A Mark 
For Me." (CX 9) Mr. Sherman is the owner of the Backward S Ranch in 
Murchison, Texas. (Tr. 338) 

5. "A Mark For Me" was entered as Entry No. 795, Class No. 93, Owner- 
Amateur Riders, at the 52nd Annual Tennessee Walking Horse National 
Celebration at Shelbyville, Tennessee, on August 31, 1990. (CX 1) 

6. Mr. Young transported "A Mark For Me" directly from Memphis, 
Tennessee, to the Shelbyville show. (Tr. 295) 

7. When leading "A Mark For Me" from the stabling area to the 
inspection area to present the horse for pre-show inspection, Mr. Young took 
the horse on a route down a road which was crowded with spectators arriving 
to see the exhibition. (Tr. 320-321) The path from this thoroughfare to the 
inspection area consisted of a much narrower alleyway utilized [only] by those 
involved in the evening’s performance. (Tr. 321, 375) 

8. While being led up the narrow lane by Mr. Young, "A Mark For Me" 
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was bumped or disturbed from behind by an unruly horse[, a black stallion 
(Tr. 378-379),] which was also being led to the inspection area. (CX 8; Tr. 
321-322, 375-376, 379) "A Mark For Me" became highly agitated as a result 
of this encounter. (Tr. 322, 376) Mr. Young testified that he did not attempt 
to take the horse aside and calm it after the incident and prior to the 
inspection because the exhibition was scheduled to commence. (Tr. 322-323) 

9. Mr. Young presented the horse to the Designated Qualified Person 
(DOQP),* Harold White, for pre-show inspection. (CX 7; Tr. 295) 

10. At the pre-show inspection, DOP White rejected "A Mark For Me" 
because the horse was sensitive in both front feet. (CX 2, 3; Tr. 385) [From 
a medical viewpoint,] "[s]ensitivity" is not the equivalent of "sore." ([Tr. 90, 
CX 2) ["[B]ut the DOP system uses it as synonymous" with sore. (Tr. 90.) 
However, DOP White did not personally use the term "sensitive" as equivalent 
to the term "sore." (Tr. 385-390)]} 

11. Immediately after being examined by DOP White, "A Mark For 
Me" was examined by Allen M. Knowles and L. S. Crichfield, veterinarians 
employed for this purpose by the United States Department of Agriculture. 
(CX 5, 6) Dr. Knowles has examined horses for compliance with the Act 
since 1974, having examined several thousand horses in that time[, including 
about a thousand a year for the last 8 or 10 years]. (Tr. 12) Dr. Crichtfield 
had been involved in enforcement of the HPA from 1973 to the time of the 
events under consideration|, involving the examination of several thousand 
horses for compliance with the Act (Tr. 161)]. (Tr. 139) 

12. Dr. Knowles had, at the time of the hearing, no recollection of his 
examination of "A Mark For Me," and hence the results thereof. (Tr. 17-18) 
Dr. Crichfield also testified: "I don’t independently remember this case. . . ." 
(Tr. 144) 

13. After their examinations of the horse, the two veterinarians 
concurred that the horse was "sore" as defined by the Act. (CX 4-6) If these 
two veterinarians had not concurred in their field findings and conclusions, 
they would not have initiated the action which led to this proceeding. (Tr. 
119, 182) 

14. The only physical examination conducted by Drs. Knowles and 
Crichfield for the purpose of obtaining objective signs of condition was that 


*The Department’s regulations (9 C.F.R. § 11.7 (1993)) provide for the certification and 
licensing of Designated Qualified Persons pursuant to the Act at 15 U.S.C.A. § 1823(c) (West 
1982 & Supp. 1993). 
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of digital palpation. [They also checked its heel/toe measurement, pad band 
measurement, looked for any prohibited substance, and watched its way of 
going when it was being led away, none of which contributed to the diagnoses 
that the horse was sore, as defined by the Act (CX 4, 5; Tr. 41-42, 50, 103-106, 
128-129, 178-179, 203-206).] This protocolf, i.e., palpation,] requires that the 
subject horse be encouraged to present its forelimbs, raising each hoof, 
thereby shifting its weight to three legs. This movement is achieved by 
Dr. Knowles when he "grab(s) the tendons on the back of the leg and 
apply(ies) a light pressure." (Tr. 89) Dr. Knowles acknowledged that he 
‘quite often find(s) tendons that are painful." (Tr. 90) There is no allegation 
or proof that painful tendons evidence any violation of the Act. Palpation is 
achieved by applying thumb pressure to the forelimb tissues of horses 
subjected to examination. (Tr. 50, 179-183) Dr. Knowles testified that 
moderate pressure is used, enough to change the color of the thumb or flatten 
the ball of the thumb. (Tr. 50) Reports of reactions to digital palpations will 
include observations as to loci and degree of pain. (Tr. 28, 147) 

15. Dr. Knowles recorded [in his affidavit] that he had observed mild 
pain responses to palpation in the posterior pasterns and extreme responses 
in the anterior pasterns, particularly on the medial side when he palpated "A 
Mark For Me." (CX 5) He also recorded that the horse attempted to jerk 
its foot back, tightened its abdominal muscles and shifted its weight to its rear 
feet. (CX 5) [Specifically, Dr. Knowles’ affidavit dated September 1, 1990, 
the day after the examination, states (CX 5):] 


{I am a veterinarian employed by the USDA-APHIS-VS. On 8\31\90, 
I was assigned to work the 52nd Tennessee Walking Horse National 
Celebration, Shelbyville, TN. A Tennessee Walking Horse, A Mark 
For Me, with entry #795 was presented for inspection by Bill Young, 
the trainer. The horse was entered in Class #93, Owner-Amateur 
Riders on Walking Horses, Specialty, Championship. The horse was 
checked by Harold White, the DOP, and turned down. The horse 
showed a strong withdrawal response of the forelimbs along with 
tightening of the abdominal muscles and shifting of weight to the rear 
feet when the painful areas were palpated. 


After the DOP had finished his examination, I asked Mr. Young to let 
me examine the horse. I approached the left side of the horse and 
picked up the left front foot. I found a mild pain response on the 
posterior[, i.e., back,] pastern and an extreme pain response on the 
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anterior{, i.e., front,] pastern with the most severe pain on the medial|, in tl 
i.e., inside (Tr. 167-168),] side of the anterior pastern. The horse tried She 
to jerk his foot back, tighten his abdominal muscles, and shift weight the; 


to his rear feet when the painful areas were palpated. I moved to the the 
right foot and found a mild pain response on the posterior pastern and 
an extreme pain response on the anterior pastern with the most severe exa 
pain on the medial side of the anterior pastern. The horse’ body nur 
response was the same when the painful areas were palpated. str 
Th 
I then asked Dr. Crichfield to examine the horse while I watched. The ho 
horse showed a strong withdrawal response of the forelimbs along with 
tightening of the abdominal muscles and shifting of weight to the rear ini 
feet when the painful areas were palpated. pa 
th 
We dismissed the horse and we watched his way-of-going as he was [c 
lead [sic] away. The horse moved freely with a loose rein. K 
We found this horse sore as defined by the Horse Protection Act. e} 
Dr. Crichfield informed Mr. Young of our findings. Information was fr 
taken from Mr. Young by John Eades and recorded along with our h 
findings on form 7077. i 
1 
In my professional opinion the pain exhibited by this horse was caused } 
by a combination of caustic chemicals and/or action devices.) 


16. Dr. Crichfield recorded that during the examination he 
administered, "A Mark For Me" gave minimal responses to palpation of the 
posterior surfaces of both front pasterns. (CX 6) Dr. Crichfield’s notes], ic, 
affidavit,| also reflect that upon palpation of the anterior surfaces of both front 
pasterns, the horse attempted to withdraw its limbs, tightened its abdominal 
muscles, moved its head and forequarters upward, sagged backward onto its 
hindquarters and moved its rear feet forward. (CX 6) The document 
recording Dr. Crichfield’s examination reflects that the most pronounced 
responses were elicited upon palpation of the medial portion of the anterior 
pasterns. (CX 6) [Specifically, Dr. Crichfield’s affidavit dated September 1, 
1990, the day after the examination, states (CX 6):] 


[I am a veterinarian employed by the United States Department of 
Agriculture. On the night of August 31, 1990 I was assigned to work ai 
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diall, | in the inspection area at the Walking Horse National Celebration, 
tried Shelbyville TN. My duties were to monitor and evaluate the DQPs as 
eight they did their inspections and to check horses myself for violations of 
) the the Horse Protection Act. 

| and On this night I observed DOP Harold White do a pre-show 
vere examination on a black stallion named "A Mark For Me," exhibitor 
ody number 795, entered in Class number 93. This horse was showing 


strong signs of pain when DQP White was palpating the front pasterns. 
The DOP rejected the horse for showing and issued a ticket for the 


The horse being sensitive in both front pasterns. 
with After the DOP finished, Dr. Allen M. Knowles, another [correction 
Car initialled] USDA veterinarian assigned to work at this show, did a 


palpation examination of the front limbs of this horse. I observed that 

the horse gave the same strong signs showing that there were 

was [correction initialled] painful areas on both front pasterns when Dr. 
Knowles palpated the front pasterns. 

After Dr. Knowles finished his examination, he asked me to 


cl. examine this horse. When I palpated the posterior surfaces of both 
vas front pasterns I could detect some areas of pain over the bulbs of the 
tal heels and in the pocket, but the responses the horse gave were minimal 


indicating these areas were not too painful. When palpating [correction 
initialled) the anterior surfaces of both front pasterns the responses the 
ed horse gave were very strong, with the anterior-medial surfaces being 
the most painful. Light to moderate digital palpation of both anterior 
surfaces produced the following signs of pain. The horse would 


\ he strongly withdraw the limb being palpated, at the same time his head 
ofthe and forequarters would go upward, he would sag backward onto his 
, Le, hindquarters, while tucking and tightening his abdominal muscles. The 
front horse also moved his rear feet forward at the time of palpation. The 
ninal above described signs of pain were consistent with our palpation and 
10 its readily repeatable. 

ee After I finished examination of the horse, Dr. Knowles and I 
nce 


discussed our findings and we both agreed this horse met the criteria 


a to be written up as a "Sore Horse" as defined by the Horse Protection 


or |, Act. I then informed the custodian/trainer of the horse, Bill Young, 
that we were writting [sic] the horse up as a "Sored" horse.] 
; 17. Mr. Young observed the examinations performed by Drs. Knowles 


and Crichfield. Mr. Young did not see reactions as recorded by them. (Tr. 
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324) [Specifically, he "disagree[d] that there was a strong response" (Tr. 324), 
but in his affidavit he admitted that when the DOP palpated the left foot, the 
“horse reacted (moved his foot)," and that when the DQP checked his right 
foot for the second time, "the horse moved" (CX 8, pp. 4-5). He admitted 
that the "USDA Veterinarians then checked the horse and found him to be 
sore, same results as the DOP" (CX 8, p. 5).]_ Dr. Knowles did not observe 
the Department’s protocol (RX 1) during his examination of "A Mark For 
Me." (Tr. 61) [Specifically, the Department’s protocol (RX 1), dated 
February 14, 1989, stated that a horse would be considered to be sore if it 
exhibited only "one" indicia of pain, but Dr. Knowles testified that, in practice, 
in 1990, "we are asking for more than one indicia of pain" (Tr. 61). They 
observed seven indicia of pain when they examined "A Mark For Me," and 
recorded them on the SUMMARY OF ALLEGED VIOLATIONS, APHIS FORM 7077, 
prepared immediately after their examination, viz., (i) "This horse had a very 
strong take away response [withdrawing of feet] and [(ii)] upward jerk of head, 
and [(iii)] forequarters-[(iv)] sagged back onto hindquarters, [(v)] tucked & 
[(vi)] tightened abdominal muscles, [(vii)] shuffed hind feet forward" (CX 4, 
Item 31). Dr. Knowles stated candidly that "we were not calling them as close 
in 1990 as we did in 1989" (Tr. 62).] 

18. Immediately following the examinations by Dr. Knowles and 
Dr. Crichfield, the Government’s employees began to generate documents 
relating to their conclusions. These veterinarians and their assisting 
investigators customarily utilize a Government form entitled "SUMMARY OF 
ALLEGED VIOLATIONS, [APHIS] FORM 7077" and affidavits to memorialize their 
field examinations. The form, received as CX 4, was used to identify "A Mark 
For Me" and those responsible for it. USDA investigator John Eades, who 
testified he did not remember speaking with Mr. Young, proceeded to elicit 
information from Bill Young, the custodian of "A Mark For Me" and recorded 
that information on a blank form. (CX 4; Tr. 239-244) Thereafter, the 
incomplete form was given to Dr. Crichfield to record his clinical observations. 
Normal procedure suggests that the schematic diagrams displayed on this form 
aid the recordation of objective signs of condition. (Tr. 142-143) 
Dr. Crichfield affixed his signature to this form and Dr. Knowles also signed 
it [within 30 minutes from the time the horse was first presented, expressing 
his agreement with the form]. (Tr. 16-17, [19, 21,] 142-143) Dr. Crichfield 
also prepared an affidavit, which was written the day after the show, [in the 
morning (Tr. 152, 160),] to describe the events with regard to the examination 
of the horse. (CX 6; Tr. 154-158) The affidavit was recopied by John Eades, 
the USDA investigator, then reviewed and signed by Dr. Crichfield. (Tr. 154+ 


| 
| 
| 








324), 
t, the 
right 
itted 
0 be 
serve 
For 
ated 
if it 
tice, 
They 


071, 


very 
ead, 
d & 
X 4 
lose 


led 


13) 
ed 


Id 


BILL YOUNG AND FLOYD SHERMAN 1245 
53 Agric. Dec. 1232 


158) [At the hearing, Dr. Crichfield produced his handwritten notes that had 
been recopied by John Eades, and verified that John Eades had accurately 
copied what he had written (Tr. 156-158, 184-186).] Dr. Knowles followed a 
similar procedure with his own affidavit, typing it at his residence on the night 
of the show [or the next morning] and turning it in to Mr. Eades the next day. 
(CX 5; Tr. 29-32) 

19. Both Dr. Knowles and Dr. Crichfield testified that they customarily 
employ examination techniques to distinguish a pain response to their 


_palpations from the reactions of a "silly," nervous or high-strung horse. 


(Tr. 4{0]-49, [91, 96-99, 102, 126,] 176-[183, 205-213, 222]) 

20. Both Government veterinarians testified that during their 
examinations for compliance with the Act, they customarily employ 
examination methods and apply their experience to distinguish artificially 
caused "soring" from pain resulting from other causes, such as injury or illness. 
(Tr. 45-47, 176) 

21. Both Government veterinarians testified that the horse would 
reasonably be expected to experience pain when moving. (Tr. 42-4[4], 168-170) 

22. BothDr. Knowles and Dr. Crichfield testified that the distinguishing 
feature of a genuine pain response, as opposed to a reaction from an 
alternative external stimuli, is the repeatability of the response upon palpation 
of the same area on the horse’s pastern. (Tr. 91, 177) Dr. Crichfield 
recorded that repeatability was a feature of his examination of "A Mark For 
Me." (CX 6) However, Dr. Knowles did not record any observation of 
repeatability. (CX 4,5) [But he testified that his standard procedure is to 
"make sure that I’m getting a consistent pain response" by palpating another 
area and then coming back to the painful area (Tr. 42), to be sure that the 
reaction is "repeatable" and “coordinates with my palpation of touching" (Tr. 
91).] 

[22a. In the professional opinion of Dr. Knowles and Dr. Crichfield, the 
pain exhibited by "A Mark For Me" was caused by a combination of caustic 
chemicals and/or action devices. (CX 5; Tr. 40, 45-47, 140, 176)] 

23. After being inspected by the Government veterinarians, "A Mark 
For Me" was immediately returned to the stabling area by Mr. Bobby Wells, 
the groom, and Mr. Sherman. (Tr. 339-340, 361-362) Within a few minutes 
of arriving at the barn, "A Mark For Me" was examined by Drs. Miller and 
Akin and by Mr. Kimmons, an off-duty DOP. 

24. "A Mark For Me" was subjected to visual and physical examination 
by Raymond C. Miller, who has practiced equine veterinary medicine for 
twenty-three years. (Tr. 395-396) Dr. Miller is highly regarded by Delano C. 
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Proctor. (See Finding #29; Tr. 564) Dr. Miller testified he recalled that the 
horse stood normally balanced on all four limbs and had no indication of pain 
in its expression, such as flared nostrils, or in its vital signs, such as increased 
respiration. (Tr. 399-400) He observed "A Mark For Me" as the handler led 
the horse in a tight circle, noting that the horse started and led freely, turned 
and stopped normally, placing its weight evenly. (Tr. 399-400) He palpated 
the tissues of each forelimb and found minimum movement that was not 
repeatable. (Tr. 400) Based upon his examination, he concluded that the 
horse was sound. (Tr. 400-401) 

25. Immediately after Dr. Miller’s examination of "A Mark For Me," the 
horse was subjected to visual and physical examination by Mark Akin, a 
veterinarian with substantial experience involving the diagnoses of equine 
maladies. Dr. Akin was a racetrack practitioner from 1986 to 1990, 
specializing in the treatment of thoroughbreds until mid-1990, when he 
became a show horse veterinarian. (Tr. 434-435) Since 1990, [less than] five 
percent of Dr. Akin’s practice involves services for Mr. Young and 
Mr. Sherman. (Tr. 437-438) As he examined "A Mark For Me," Dr. Akin 
testified he remembered that the horse’s stance, demeanor, and vital signs 
were normal. (Tr. 438-439, 447) He watched the horse as it was led and 
turned, noting that it did so freely. (Tr. 439, 448) He palpated the tissues of 
each forelimb and found no pain. (Tr. 439, 447-448) Based upon this 
examination, he concluded that the horse was not sore. (Tr. 441) [In his 
professional practice, Dr. Akin examined only one horse that he "thought was 
sore" (Tr. 441-442).] 

26. | Upon the conclusion of Dr. Akin’s examination, Mr. Gary Kimmons 
‘xamined "A Mark For Me." Mr. Kimmons has been a licensed DQP since 

973 or 1974. (Tr. 467) Mr. Kimmons was not officially on duty as a DOP 
or the 52nd Annual Tennessee Walking Horse National Celebration and was 
the grounds as a spectator. Mr. Kimmons recalled he palpated the tissues 
4 each forelimb of "A Mark For Me" and found no reaction to his palpation. 
(Tr. 468) 

27. Dr. Miller and Dr. Akin testified that no sign of the use of an 
anesthetic "masking agent," such as a topical cream, was found on the 
forelimbs of "A Mark For Me." (Tr. 428, 440-441, 456-460, 462) Dr. Proctor 
testified that signs of redness could be masked, but not signs of swelling or 
heat. (Tr. 545-546) Dr. Johnson (Finding #30) testified he knew of no non- 
visible blocking agent which would be effective within 45 minutes (Tr. 601- 
602) and that . . . [you cannot mask swelling or heat, but redness, swelling and 
heat could be deep and not present visually.} (Tr. 607) Dr. Akin also 
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_ concluded that a nerve block had not been used because the horse responded 
| when he applied the blunt pressure of a ball-point pen to its pasterns. (Tr. 


440) Dr. Knowles testified that the pain resulting from soring would continue 
fora number of hours (Tr. 120)[, but that if some anesthetic was used to 
mask the pain, "you might" or "you might not" be able to determine if that had 
been done, depending on "the process that was used" (Tr. 120-121; see also Tr. 
131-132).] Mr. Young testified that no "masking agent" or anesthetic was 
applied to "A Mark For Me" ["to [his] knowledge."] (Tr. 329) 

28. Mr. Young used action devices in training "A Mark For Me" and 
the horse would have been shown in action devices if it had not been rejected 
asa competitor by the DOP. (Tr. 43-44, 312) 

29. The testimony of Delano C. Proctor, D.V.M., was received into the 
record. Dr. Proctor is a past-president of the American Veterinary Medical 
Association and a past-president of the American Association of Equine 
Practitioners, organizations in which he continues membership. He is also a 
member of the Kentucky Veterinary Medical Association, the Kentucky 
Association of Equine Practitioners and the Central Kentucky Veterinary 
Medical Association. (Tr. 494) Dr. Proctor is a diplomat{e] of the American 
College of Veterinary Surgeons. (Tr. 495-497) Dr. Proctor has a 50-year 
history of broad experience in equine veterinary medicine and trauma. (Tr. 
497) Dr. Proctor has written extensively (RX 6A) and reads his profession’s 
literature. (Tr. 500) Dr. Proctor identified the cardinal signs of inflammation 
(RX 3; Tr. 501), ie., redness, swelling, heat, pain, and impaired function (RX 
3, p. 3 of 16),] which [he testified] must be present if a horse’s condition is to 
be classified as being "sore." (Tr. 505, 544) [But "[o]f these five cardinal 
signs, the ones which are readily and unequivocably [sic] detectable may vary 
with the individual and the degree of soring," and none of the signs may be 
detectable in particular situations, without thermovision to detect heat (RX 3, 
p.3 of 16). Dr. Proctor testified that] [e]ach of these signs must be evaluated, 
in combination, in order to obtain a diagnosis. (Tr. 505-506) Dr. Proctor 
offered the opinion that "the pain threshold varies from one individual to the 
next" (Tr. 507), and that there is a lack of uniformity in the diagnosis of 
soring. (RX 2, 4; Tr. 508) Dr. Proctor was also of the opinion that the 
palpation of a sore pastern without the observation of other signs, would not 
sufficiently describe the condition of the subject animal (Tr. 517), nor would 
such a procedure, without more, permit the conclusion that an animal was 
sore. (Tr. 526) Indeed, Dr. Proctor was of the opinion that learned 
avoidance or reflex could produce on examination head jerking and tightening 
of muscles (Tr. 527) which other[s] associate with pain. (CX 3, 4, 5) [But he 
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did not testify that head jerking and tightening of muscles occurring 
consistently and repeatedly only when certain areas are palpated could be 
caused by learned avoidance or reflex, when no pain responses are observed 
when other areas are palpated.] 

30. The testimony of Jerry H. Johnson, D.V.M., was received into the 
record. Dr. Johnson is a member of the American Veterinary Medical 
Association, the American Association of Equine Practitioners, American 
College of Veterinary Surgeons and the Kentucky Equine Practitioners 
Association. Dr. Johnson is a diplomat of the American College of Veterinary 
Surgeons (Tr. 581-582) and, as a professor and practitioner, has published and 
taught in his profession. (RX 7; Tr. 581-584) Dr. Johnson has pursued an 
equine practice since 1979 (Tr. 581), and has examined thousands of walking 
horses. (Tr. 611) Dr. Johnson was of the opinion that inflammation would 
be a result of soring. (Tr. 589) Dr. Johnson identified the cardinal signs of 
inflammation as those described at RX 3. (Tr. 590) Dr. Johnson was also of 
the opinion that pain thresholds vary (Tr. 592), and that the environment of 
examinations, temperament and experience of the subject horse will affect the 
outcome of examinations. (Tr. 593-594) ...') [In order to determine 
compliance with the Horse Protection Act, the horse’s way of going should be 
observed, as was done here by the USDA veterinarians, but without any 
abnormality detected.] (CX 3, 4, 5; Tr. [41-42, 50, 103-106, 178-179, 206,] 598- 
599) Dr. Johnson opined that inflammation and pain could not be concluded 
to exist solely on a reaction to digital palpation. (Tr. 592, 603) [But he did 
not testify that digital palpation could not detect pain when consistent and 
repeated pain responses are observed only when certain areas are palpated, 
with no pain responses present when other areas are palpated.]} 

31. James H. Gibbs, a veterinarian, attends animals trained by 
Mr. Young and testified that they receive a high degree of care. (Tr. 483) 
Mr. Sherman has instructed Mr. Young that the horses trained by Mr. Young 
are not to be in a sore condition at any time. (Tr. 363) Mr. Young [testified 
that he] adhered to those instructions. (Tr. 328) 

32. Counsel stipulated that Mr. Sherman would be able to pay a 
$2,000.00 civil penalty, and that the imposition of such a penalty would not 
impair his ability to continue in business. (Tr. 357) Counsel stipulated that 


[ “Ihe ALJ’s omitted sentence reads, "A complete examination in order to determine the 
presence of soring, should include protocols not observed by the Government’s examining 
veterinarians" (Initial Decision at 13).] 
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ng Mr. Young would be able to pay a $2,000.00 civil penalty, and that the 
be imposition of such a penalty would not impair his ability to continue in 
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an The Act was intended to reduce the incidents of cruelty of animals, thereby 
ng enhancing the integrity of the horse breeding and showing industries. 


ild Thornton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). In 1987, 
of the United States Court of Appeals for the District of Columbia Circuit? 


of demanded stricter compliance with the intent of Congress that soring be 
of stopped under the Horse Protection Act: 

he 

ne The Act was clearly designed to end soring. It explicitly finds soring 
be is "cruel and inhumane," flatly prohibits the showing in a horse show of 
ny “any horse which is sore," and makes it a criminal offense knowingly to 
8- do so. Moreover, Congress amended the Act in 1976 "to stop an 
ed inhumane and harmful practice that the Congress thought would end 
id when it enacted [the original Act], but which has not in fact ended." 
nd [Brackets by the court.] 

-d, 


American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6[-7] (D.C. Cir. 
by 1987), on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 





3 eds 

: I note initially that, although respondents denied that "A Mark For Me" 

od was “entered" in the 52nd Annual Tennessee Walking Horse National 
Celebration on August 31, 1990, a preponderance of the evidence 

a demonstrates that Mr. Young entered, and Mr. Sherman allowed the entry of, 

ot the horse. Mr. Young was the trainer of "A Mark For Me." (Finding #3) 

at He transported "A Mark For Me" to the show, paid the entry fee and 
submitted the horse to the DOP for pre-show inspection. (Findings 6, 9) The 

he 

ng *Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 


Agriculture orders. 15 U.S.C.A. § 1825(b)(2) (West 1982 & Supp. 1993). ... 
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Department has made it clear that the submission of a horse for pre-show 
inspection is considered “entry" of the horse for the purposes of the Act, 
William Dwaine Elliott, et al., 51 Agric. Dec. 334 (HPA Dkt. Nos. 90-20 and 
91-122) (May 14, 1992), aff'd, 990 F.2d 140 (4th Cir.)[, cert denied, 114 S.Ct. 
191 (1993)]. As stated in Elliott v. Administrator, [supra,| 990 F.2d at 145: 


Elliott asserts that “entering,” as used in 15 U.S.C. § 1824(2)(B), 
constitutes only registration of the horse and payment of the entry fee. 
The time period between such time and the actual show, he asserts, is 
not included within the meaning of "entering." We cannot agree that 
"entering" means simply paying the fee and registering the horse for 
showing, which oftentimes is done by mail without the requirement for 
presenting the horse. Inspection of the horse is a prerequisite to the 
horse being eligible to show and the horse is not fully qualified to show 
until the inspection is passed. The plain meaning of "entering" a horse 
in a show would seem to encompass all the requirements—including 
inspection—and the time necessary to complete those requirements. 


Even if we were to agree, however, that the plain meaning of the 
Act is not clear, the USDA’s interpretation is entirely reasonable and 
consistent with Congressional intent and thus must be upheld. We 
think it stretches credulity to argue that Congress intended only to 
prohibit a horse being "sore" at registration or when being shown and 
between that time the horse is permitted to be "sore." The Act was 
passed to end the practice of making horses sore and to quash the 
competitive advantage gained by cruelly making a horse "sore." 
Congress stated that its purpose was to "make it impossible for persons 
to show sored horses in nearly all horse shows." See H.R. Rep. No. 
91-1597, 91st Cong., 2d Sess. 2, reprinted in 1970 U.S.C.C.A.N. 4870, 
4871. Elliott’s reading of the Act would defeat this purpose by 
effectively making meaningless pre-showing inspections which are not 
contemporaneous with the registration and payment of the entry fee. 
We conclude that the USDA’s interpretation of "entering" is reasonable 
and not contrary to Congressional intent and thus we are bound to give 
it effect. Chevron U.S.A., 467 U.S. at 842, 104 S.Ct. at 2781. 


The Department has held, for the same reasons, that the custodian who 
presents a horse to the DQP for the pre-show inspection "enters" the horse, 
within the meaning of the Act. Linda Wagner, et al., 52 Agric. Dec, 298 (HPA 
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‘show Dkt. No. 91-58) (May 27, 1993)[, aff'd, No. 93-3318 (3d Cir. Mar. 15, 1994) 


Act, 
) and 
S.Ct. 
45: 


10 


} 
; 
: 
; 
; 


(unpublished)}; John Allan Callaway, 52 Agric. Dec. 272 (HPA Dkt. No. 91- 
81) (May 6, 1993). Accordingly, when Mr. Young presented "A Mark For 
Me" to the DOP for pre-show inspection, he "entered" the horse as alleged in 
the complaint. Moreover, as to Mr. Sherman, the owner of the horse 
(Finding #4), who was present at the show, Departmental precedent indicates 
that he was responsible for allowing the entry of the horse. Pat Sparkman, et 
al., 50 Agric. Dec. 602 (HPA Dkt. No. 88-58) (January 24, 1991). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
I. Complainant’s Evidence Established a Prima Facie Case and Also a 
Statutory Presumption That "A Mark For Me" Was Sore When 
Entered. 


A. Preponderance of the Evidence Is All That Is Required. 


The ALJ concluded, and Respondents argue, that Complainant failed to 
meet its burden of proof that "A Mark For Me" was sore when Respondent 
Young entered the horse at the 52nd Annual Tennessee Walking Horse 
National Celebration at Shelbyville, Tennessee, on August 31 1990. However, 
I find that there is much more than a preponderance of the evidence that 
Respondents violated the Act, as alleged in the Complaint, which is all that 
is required.'” See generally Fleming v. USDA, 713 F.2d 179 (6th Cir. 1983). 


B. Complainant’s Past-Recollection-Recorded Evidence Is Reliable, 
Probative, and Substantial. 


At the outset, it must be acknowledged that here, as in every (or almost 
every) Horse Protection Act case, the USDA veterinarians had, at the time 
of the hearing, no independent recollection of their examination of "A Mark 
For Me" (Tr. 18, 141). Their routine examination occurred on August 31, 


"See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), affd mem., 614 F.2d 770 (3d Cir. 1980). 
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1990, more than 2'4 years prior to the hearing. However, both USDA 
veterinarians had present recollection that they examined horses at the 
Shelbyville National Celebration on that date (Tr. 13-15, 140), both knew 
Respondent Young by sight (Tr. 15, 141), and Dr. Knowles remembered 
specifically that he examined a horse presented by Respondent Young that 
night. He testified (Tr. 15): 


A. Mr. Young presented the horse. And Dr. Riggins[, another 
USDA veterinarian who had examined between 6,000 and 10,000 
horses for compliance with the Horse Protection Act since 1972,"] 
and I were watching the horse being checked. And the horse was 
showing some -- quite a bit of movement when the DQP was checking 
the horse. 


And Dr. Riggins knew Mr. Young. I think Mr. Young and 
Dr. Riggins’ wife knew each other. And he said -- he asked if I would 
get someone else to help with the examination if we were going to 
check the horse. 


So, I have a vague recollection of this situation, but, not in any 


detail. 


In accordance with their customary procedure, the SUMMARY OF ALLEGED 
VIOLATIONS, APHIS FORM 7077, was filled out immediately after the two 
USDA veterinarians determined that the horse was sore, with an investigator 
filling out the top portion relating to the name of the event, horse trainer and 
owner, etc., and Dr. Crichfield filling out the lower part, beginning with Item 
22 (Tr. 142, 144-47). In accordance with his customary procedure, Dr. 
Knowles signed the SUMMARY OF ALLEGED VIOLATIONS form, indicating his 
agreement, within 30 minutes of the time the horse was first presented for 
examination (Tr. 16-17, 19, 21). Both veterinarians prepared their affidavits 
the morning after the examination to record what they found, on the basis of 
their memory and the SUMMARY OF ALLEGED VIOLATIONS form, and both 
affidavits were subscribed and sworn on September 1, 1990, the day following 
the examinations (CX 5, 6; Tr. 29, 35, 145-47, 152, 155-56, 160). Hence the 


"In re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. _, slip op. at 41-42 (June 10, 
1994), appeal docketed, No. 94-1887 (4th Cir. July 8, 1994). 
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SUMMARY OF ALLEGED VIOLATIONS, APHIS FORM 7077 (CX 4), and the 
USDA veterinarians’ affidavits (CX 5, 6) are evidence which is “reliable, 
probative, and substantial,’ as required by the Administrative Procedure Act 
6 U.S.C. § 556(d))." In re Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 
13 F.2d 179 (6th Cir. 1983). This same type of evidence, consisting of past 
recollection recorded, has been received in all, or almost all, of the more than 
0 Horse Protection Act cases I have reviewed, and is almost always the 
principal part of Complainant’s proof as to a horse soring violation. 












C. Complainant’s Palpation Evidence Established a Prima Facie Case 
and Also a Statutory Presumption That "A Mark For Me" Was 
Sore When Entered. 







Usually in Horse Protection Act cases, as in the present case, the evidence 
that the horse was sore relates solely to observations based on palpation. As 
stated in In re Edwards, 49 Agric. Dec. 919, 919 (1990) (Order Denying 
Petition for Reconsideration of In re Edwards, 49 Agric. Dec. 188 (1990), aff'd 
per curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. denied, 112 
§.Ct. 1475 (1992)), "[i]n many prior cases, the only evidence that a horse was 
sore was the professional opinion of the Department’s veterinarians, based 
upon their palpation of the horse’s pasterns." In the original decision in 
Edwards, in affirming the finding of the Chief ALJ that the horses involved in 






















- the case were sore, based solely on evidence of the horses’ reaction to 
: palpation, the Judicial Officer stated (49 Agric. Dec. at 204-06): 

id Respondents contend, in particular, that no thermovision was used 
7 here, but thermovision has not been used by the Department at a horse 
. show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
» that a horse was sored, based on the horse’s reaction to palpation by 
, the Department’s veterinarians, without any thermovision evidence. 
, See, e.g., In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re 
f Whaley, 35 Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 
38 Agric. Dec, at 1273-74: 

Both veterinarians determined that the horse was sored 








primarily because mild or light palpation of the pastern area of 
each front foot revealed a sensitive spot about the size of a dime 
on the medial surface of the bulb of the heel on the rear portion 
of each front foot. The sensitive spots were almost identically 
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located on each foot, and were in the exact spot where the 
collar worn on the feet during the Show would "bang" as the feet 
moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 


Respondent Groover testified that the horse was not sored. 
In addition, the respondents argued that complainant did not 
use a swab test, photographs or thermographs. . . 


°As held in Jn re A.S. Holcomb, HPA Doc. No. 18, 35 Agr 
Dec [1165, 1167] (decided July 26, 1976), the professional 
opinion of a Department veterinarian based on his physical 
examination of a horse is sufficient to support a finding that a 
horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the 
years demonstrates that many horses which have been sored 
show evidence of pain only on the anterior portion of the legs 
or only on the posterior portion of the legs. This is not unusual 
and does not discredit evidence that the horse was sore. It is 
not a necessary part of complainant’s proof for the 
Department’s veterinarians to guess or determine accurately the 
exact procedure used to sore a horse, e.g., whether by chains, 
chemicals or a combination of both. It is sufficient if the proof 
adequately demonstrates that the horse was sore. [Footnote 
omitted.] Moreover, the statute raises a presumption that a 
horse is sore “if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs" 
(15 U.S.C. § 1825(d)(5)). There is no requirement that the 
horse manifest abnormal sensitivity on both the anterior and 
posterior surfaces of its forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under 





the 


ex] 
ob 
pa 
m¢ 
be 
ab 
ch 
re 


p! 


R 
anter 
itis 1 
the f 


InE 
apain r 
that is s 


Res 
Cor 
hor: 
Tesy 
Dey 
hig! 
to ¢ 
is, 
pai 


the 


ot 


gr 
al 
al 


_ — —_ j= we Gee €O 


BILL YOUNG AND FLOYD SHERMAN 1255 
53 Agric. Dec. 1232 


the Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be 
rendered sterile, the Government should not be required to 
prove the soring device or agent applied in a particular case. 


Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that 
it is not unusual to have a horse sored only on the posterior portion of 
the front legs. 


In Edwards, it is also explained that veterinarians can distinguish between 
apain reaction from palpation and a high-strung or nervous horse, or a horse 
that is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure 
to distinguish such horses from those that are experiencing pain. That 
is, they look for, and in both cases found, specific spots which were 
painful when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the 
horse trying to jerk its foot away, they move to other parts of the leg 
and then return to the spot where they previously got a response. If 
the horse again gives a pain response they will go away from that spot 
and come back. This is done to be certain it is a pain response and 
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not just a "silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: | novin 


| 

... if a horse is silly about his foot, you can be holding it | oppor 
and you can touch him anywhere and the horse is going to 
move. And the way to differentiate if he’s sore or not is I will - te 
- a certain spot -- if that horse is moving when I touch that —_— 
certain spot, Pll go around to other places. I might even go left hi 
further on his leg and palpate it. And the horse, if he’s silly hone 
about it, you can tell other places where I know there is no pain, 
he exhibits some response, I know he’s kind of silly. But then 
I can go back, if you get pain response every time you go back ee 
there, well, then, you know it’s pain instead of being silly about fetloc 
his foot. (Tr. 61-62). pa 
A nervous or silly horse will have a reaction upon palpation | 

anywhere. "Eb’s Little Princess" and "Great Big Country" both 

responded only when a small area was palpated and both showed the a 

response repeatedly when palpated there, but showed no response 

when palpated elsewhere. 

The record in the present case similarly shows that the Departmeat’s “ip 
veterinarians--both of whom had helped put on training courses to train skin, 
USDA veterinarians (and DQPs) in detecting soring (Tr. 11, 139), and one of 
whom (Dr. Knowles) had checked over 8,000 to 10,000 horses for Horse 
Protection Act violations since 1974 (Tr. 12), and the other of whom ial 


(Dr. Crichfield) had also checked several thousand horses for HPA violations | the | 
since 1973 (Tr. 139, 161)--could distinguish between a pain response to 
palpation and some other condition or circumstance, such as being excited, 
nervous, or "silly" about the feet (Tr. 40-49, 91, 96-99, 102, 126, 176-83, 205-13, 


my 
222). “a 
Dr. Crichfield explained his examination procedure, which is "the same on Sie 
all horses, to the best humanly possible" (Tr. 205), as follows (Tr. 178-80, 183, sie 
205): insi¢ 
A. Okay. My usual examination consists of actual hands-on 
examination. Before I examine the horse, I just look at him, in | on 
general, observe some general things about the horse. sigt 


And I try to see the horses, at some point in time, while they’re 
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noving, either coming towards me or going away, or maybe both, if the 


_ opportunity presents itself. 


But then, for the hands-on examination, I'll approach the horse 
on the left side. I make a habit of starting on the left side. And I 
usually touch the horse up around the neck or shoulder region with my 
left hand and then proceed down the left forelimb of the horse, get 
down around the knee or carpal joint there. 


I’ll start observing and palpating the tendons down the posterior 
or rear surface of the canon bone and go down into the area of the 
fetlock and ask the horse to give me his foot by kind of scratching him 
or tickling him or maybe just lightly apply a little pressure to the back 
of the fetlock joint there with my thumb and forefinger. 


A lot of these horses will pick their foot up and give it to you, 
some of them won’t, and you'll have to just reach down and pick it up. 


But, I get the horse’s front foot in my hand, in a flexed position, 
where I can observe the posterior surface of the pastern and I look at 
-- look at it visually for signs of loss of hair, abuse, thickening of the 
skin, whatever. 


And, at the same time, I will start to palpate the posterior 
surface of the pastern. And I'll palpate that thoroughly, over the bulbs, 
the heels, and then sulcus or pocket of the pastern. 


And then Ill change positions and move the limb forward across 
my right thigh and hold it with the canon bone area above the fetlock 
with my Jeft hand, and palpate the pastern area, then, with my right 
hand on the lateral, which is the outside surface and the anterior 
surface, which is the front surface and the medial surface, which is the 
inside surface. 


And when I’ve finished with that limb, examining it -- at the 
same time I’m palpating this limb, I’m observing the horse for any 


signs that he might give that I’ve detected a sore spot on him. 


And then I’ll -- when I finish that limb, Pll put that limb down 
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on the ground and go over and do the exact same thing to the right 
limb. 


Q. Allright. Dr. Crichfield, when you’re palpating a horse, can you 
show us what portions of your thumb you would use to examine the 
horse? 


A. Yeah. I use the under surface of the thumb, commonly called 
the ball of the thumb, the flat of the thumb. 


We teach in the courses not to palpate these horses with the 
points of your thumb or the ends of your fingers, not to probe into 
them, but to just apply pressure with the flats of your fingers and the 
flats and ball surfaces of your thumbs. 


Q. Dr. Crichfield, in regards to Tennessee Walking Horses, can you 
describe to us whether or not they’re used to being handled by people? 


A. Yes. Id say the Tennessee Walking Horse is used to being 


handled. He’s put into training, usually, at about 18 months. And he 
gets a lot of handling, a show-type Walking Horse does. 


Q. And you conduct exactly the same exam on all horses, to the 
best humanly possible? 


A. Yes, sir, that’s correct. 


Q. And you apply the same amount of digital pressure, to all 
horses, to the extent possible? 


A. Yes, sir. 


Dr. Crichfield testified that he can differentiate between a horse that is 
nervous, anxious, or silly about its feet from a horse in pain, because the pain 
responses are always coordinated with his palpation and repeatable, as follows 


(Tr. | 
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(Tr. 176-78, 182, 222-23): 


Q. Dr. Crichfield, can you tell us what the term "silly about his 
feet," means? 


A. Well, it’s a term used about horses that are nervous and they 
don’t stand still. They are resentful of their limbs, their feet and limbs 
being handled, maybe a hyper-type horse. 


Q. Dr. Crichfield, can you tell us what the difference is between a 
horse that’s silly about his feet and a horse that’s sore? 


A. Well, before I would -- a silly horse, he’s not experiencing pain 
to your palpation. He may be jerking and moving and twitching and 
have all kinds of take away responses and things, but they’re not 
coordinated to your palpation. 


And this is easily detected because before I’m going to call a 
response that I get out of a horse a pain response, it’s got to be 
coordinated with my palpation. 


When I press the horse, the horse has got to respond with these 
involuntary signs like withdraw of the limb, head jerk, sagging 
backward, tightening abdominal muscles and various other things, I 
look for. 


And the criteria is, the horse that’s got the pain response, it will 
always be coordinated with your palpation. 


It will be repeatable, every time you palpate him in that spot, 
he’ll do it. And, you go away from these areas and spots and you don’t 
-- and apply the same techniques and pressures, palpating the horse, 
and you don’t get them. 


And a silly horse, you're liable to get reactions out of that horse 
anytime you’re handling him or you may be not touching him at all, 
just holding his limb and he’ll still be jerking and twisting on you. 
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Q. Now, Dr. Crichfield, if a horse is anxious, can you tell the 
difference between an anxious horse and a horse that’s sore? 


A. Well, here again, anxious, to me, you know, horses that have 
sort of an anxious expression, I think I know, in my own mind, what an 
anxious expression in a horse would be. But some people might equate 
an anxious horse with a nervous horse or a fearful horse or some horse 
that was maybe in a disturbed mental state. 


But I don’t know exactly what you’re -- I have confidence that 
a horse in that type of a state, I’m not going to confuse him and call 
anything that he does a pain response. I have confidence in my ability 
to discern the difference. 


Q. ... It’s true, is it not, that pain is very difficult to measure and 
varies according to the individual animal? 


A. Well, in general, I’d say that’s a fair statement. I don’t have 
measuring devices, per se, to measure pain. 


Q. Is there any reason a horse would react to palpation other than 
pain? 


A. Not the tech -- palpation technique that I put on one, I don’t 
believe. 


Q. But I -- if you can’t answer my question -- I understand, but the 
question is, is there any reason a horse would react to palpation other 
than pain? 


A. There might be, you know. Here again, you deal with silly, 
nervous, fractious horses that might react from any external stimuli. 
But here again, we have methods of determining whether that’s a 
reaction from that or whether we’re getting a pain response. And I can 
explain those ways. 


Q. Well, I mean, I understand, and you’ve gone through some 
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the 
testimony, but my point is, and you -- if you could either agree or 
disagree, is there any reason a horse would react to palpation other 

ave than pain? 

{ an 

late A. Well, if you want just a yes or no answer, I’ve already said that 

yrse there is a -- is certain horses that will react to any external stimuli, such 
as palpation. 

hat Q. The -- 

call 


lity A. So the answer would be yes, I guess, if that’s -- and that’s the 
context you want it in. 
| Dr. Crichfield expressed his professional opinion that the responses he got 
from the horse were not natural, but were "something produced by man," as 
nd follows (Tr. 176): 


Q. Dr. Crichfield, looking at both the 7077, CX-4, and your 
affidavit, which is CX-6, can you tell us what sort of natural diseases 
would have caused what you noted on those forms? 


A. I don’t believe anything would have naturally produced these 
type of findings that I found. If I had of felt that, we would of never 
written the case. 

t 
Q. Dr. Crichfield, looking at those documents again, can you tell 
me what type of injuries would have caused what you noted in those 
e documents? 


A. Here again, that’s part of my examination. I’m going to rule 
those out in my mind. And we -- if we think injury or disease 
condition, or something other than something produced by man 
produced these pain responses, we wouldn’t have written this up. 


S-FFtFeFe Fs” 


Dr. Crichfield further testified that a horse merely attempting to withdraw 
its foot for any reason (other than pain) would not, of necessity, show the 
same signs of pain observed on his examination, as follows (Tr. 211-12): 


Q. Would a horse, any horse -- let’s eliminate the Horse Protection 
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Act, for this moment. Would any horse, if you had its foot in the air, 
as you’ve demonstrated, is your palpation technique, if it attempted to 
withdraw that foot from you, for any reason, would that horse, 
physically, by necessity, when it was withdrawing that foot from you, 
raise its head, tighten its abdominal muscles and shuffle its hind feet 
to gain its balance? 


A. No. It would depend on how strong the withdrawal was. 
Q. Would a mild withdraw cause that to happen? 
A. No. I’ve seen horses where all we had as a sign was just the 


take away response of the full foot. And the other signs of body 
english, as we call them, weren’t there. 


Finally, Dr. Crichfield expressed the professional opinion that "A Mark For 


Me" would have experienced pain while in motion (Tr. 168-70). 


Dr. Knowles testified similarly as to his examination procedure (Tr. 41-42) 


A. These painful areas were bilateral and they were nearly 
symmetrical in their locations. What we found in one foot was almost 
identical to what we found in the other foot. It’s not always the case, 
but in this particular case, it was. 


And I just can’t think of anything that would have caused those 
conditions to exist, accidentally or a disease condition that would cause 
them to appear that way. 


Dr. Knowles also testified that a horse merely attempting to withdraw its 
foot for any reason (other than pain) would not, of necessity, show the same 
signs of pain observed on this horse unless it was trying hard enough to 
completely withdraw its foot (Tr. 96-99). 


’ 


how he differentiates between a painful response and a response from a 
nervous or anxious horse, or one "silly" about. its feet, on the basis of 
repeatable, consistent reactions coordinated with his palpation of a particular 
area (Tr. 41-42, 47-49, 91, 102, 126), and that the "pain that we found, on this | 
horse, was from some type of source, with chemicals or training devices or 
something of that nature, an intentionai process of some kind" (Tr. 40). In 
this respect, he testified (Tr. 47; see also Tr. 45-46): 
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Finally, Dr. Knowles expressed the professional opinion that "A Mark For 
Me" would have experienced pain while in motion (Tr. 42-44). 

Based upon my examination of the record in this case, in addition to my 
examination of the records in 59 other Horse Protection Act cases,’? I am 
convinced that palpation alone, as practiced by the USDA veterinarians to 
differentiate between a horse that is nervous, excited, silly about its feet, etc., 
from a horse in pain from man-made causes, is a highly reliable method of 
determining whether a horse is sore, within the meaning of the Horse 
Protection Act. The 59 other cases upon which I rely include expert 
testimony, similar to that of Dr. Knowles and Dr. Crichfield in the present 
case, of numerous other USDA veterinarians who had examined thousands of 
horses for compliance with the Horse Protection Act, including the testimony 
of Dr. Riggins (6,000 to 10,000 horses),’* Dr. Clawson (8,000 to 10,000 
horses),'* Dr. Hester (thousands of horses),'° Dr. Kelley (1,000 to 2,000 
horses),’° Dr. Wood (2,000 horses),'’ Dr. Hendricks (4,000 to 6,000 
horses),’* Dr. Clifford (1,000 horses)", Dr. Rushing (thousands of 


“This number of cases is slightly less than the total number of Horse Protection Act cases 
I have decided because I am including here only those records where a strong record was made 
as to the reliability of palpation to detect soreness. 


"In re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. __, slip op. at 41 (June 10, 
1994), appeal docketed, No. 94-1887 (4th Cir. July 8, 1994). 


‘In re Bobo, 53 Agric. Dec. __, slip op. at 35 (Jan. 12, 1994), appeal docketed, No. 94-3311 
(6th Cir. Mar. 24, 1994). 


‘In re Burks, 53 Agric. Dec. ___, slip op. at 8 (June 24, 1994). 


‘In re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. __, slip op. at 41 (June 10, 
1994), appeal docketed, No. 94-1887 (4th Cir. July 8, 1994). 


"In re Bobo, 53 Agric. Dec. ___, Slip op. at 35 (Jan. 12, 1994), appeal docketed, No. 94-3311 
(6th Cir. Mar. 24, 1994). 


"In re McConnell, 52 Agric. Dec. 1156, 1167 (1993), aff'd, 23 F.3d 407 (Table) (6th Cir. 1994) 
(text in WESTLAW). 


"In re Sims (Decision as to Charles Sims), 52 Agric. Dec. 1243, 1259 (1993). 
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horses),” Dr. Jordon (thousands of horses),” Dr. Burkholder (10 years 


experience),” and Dr James (8 years’ experience, over 2,000 horses)”. 


In In re Bobo, supra, it is stated (slip op. at 22-23) (Mr. Blankenship was 


also Respondents’ attorney in Bobo): 


[A]ll four veterinarians who testified for Respondents[, including 
Dr. Proctor and Dr. Johnson,] acknowledged that repeated reaction to 
palpation of specific locations on a horse’s pastern can be an authentic 
indication of soreness (Tr. 393, 440, 763-764, 841, 862)... . 


Respondents’ veterinarians agreed that in the absence of other 
explanations, a repeated withdrawal of a limb in response to palpation 
of specific spots is likely to indicate pain in the localized areas. (Tr. 
393, 440, 765, 841-842, 862) Dr. Johnson acknowledged that the 
determination of whether behavior such as withdrawing a foot in 
response to palpation is a manifestation of pain, or the result of some 
other circumstance, is a clinical judgment to be made by the examining 
veterinarian at the time the conduct occurs. (Tr. 842) Dr. Proctor 
agreed with the USDA veterinarians that he would expect a horse 
which reacted repeatedly to palpation on specific spots of its pastern to 
experience pain in the show ring when action devices hit those spots. 


(Tr. 765) 


In addition, it is not significant that horses, as humans, have different pain 
thresholds. As stated in Jn re Rowland, 40 Agric. Dec. 1934, 1944 (1981), 


aff'd, 713 F.2d 179 (6th Cir. 1983): 


In re Gray, 52 Agric. Dec. 1044, 1072 (1993), appeal docketed, No. 93-3875 (6th Cir. Aug. 20, 


1993). 


*"In re Edwards, 49 Agric. Dec. 188, 196 (1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 


1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992). 


2In re Sims (Decision as to Charles Sims), 52 Agric. Dec. 1243, 1259 (1993). 


23In re Watlington, 52 Agric. Dec. 1172, 1190 (1993); In re McConnell, 44 Agric. Dec. 712, 727 
n.4 (1985), vacated in part, Nos. 85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent order 


substituted for original order), printed in 51 Agric. Dec. 313 (1992). 
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Respondents argue (Original Brief 18-19) that the Department’s 
veterinarians must, in conducting their post-show examination, consider 
many variables, such as the threshold of pain of the individual horse, 
the action devices used on the horse, the length of time the horse has 
been worked and the track condition of the show ring. Nonsense! It 
is not the Department’s veterinarians who must consider such variables. 
Rather, the horse’s owner and trainer must consider such variables 
when they make the voluntary decision to use action devices on the 
horse during training or exhibitions. 


Virtually all Respondents in these types of cases complain that USDA’s 
palpation evidence consists of subjective conclusions to determine whether 
horses are sore. However, such subjective conclusions by USDA veterinarians 
in Horse Protection Act cases are not actually dispositive of this issue. In fact, 
USDA veterinarians are merely providing evidence, through their diagnosis, 
to fact-finders, who then determine if a particular horse is sore under the Act. 
This was recently stated in Elliott v. Administrator, 990 F.2d 140, 145-46 (4th 
Cir. 1993), cert. denied, 114 S.Ct. 191 (1993), as follows: 


Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA 
veterinarians. In other words, he complains that the determination of 
"sore" depends on the subjective conclusion of the USDA veterinarian. 
In fact, the fact-finder makes the determination as to whether or not 
a horse was "sore". The USDA veterinarians merely provided evidence, 
through their diagnosis, as to whether or not this is the case. Their 
findings are subject to the same scrutiny as any other evidence. As one 
court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that 
inherently present whenever expert opinion is used for 
evidentiary purposes in adjudicative proceedings. The 
evidentiary use of expert opinions, in particular those supported 
by live testimony and subject to the defendants’ cross- 
examination, does not violate the due process clause. See e.g. 
Richardson v. Perales, 402 U.S. 389, 408 (1971); Lloyd Sabaudo 
Societa v. Elting, 287 U.S. 329, 339-340 (1932). [Parallel citations 
omitted.] 













1266 HORSE PROTECTION ACT 































Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 


The SUMMARY OF ALLEGED VIOLATIONS, APHIS FORM 7077 (CX 4), and 
the affidavits (CX 5, 6), together with the testimony of the USDA 
veterinarians, clearly established a prima facie case that "A Mark For Me" was 
sore on the occasion involved in this case. In addition, a statutory 
presumption of soreness was established by such evidence (15 U.S.C. 
§ 1825(d)(5)). As stated in Jn re Gray, 52 Agric. Dec. 1044, 1077 (1993), 
appeal docketed, No. 93-3875 (6th Cir. Aug. 20, 1993): 


"It is well established that bilateral, reproducible pain in response to 
palpation, standing alone, is sufficient to be considered abnormal 
sensitivity and thus support a finding of a violation of the Act." Jn re 
Smith, 51 Agric. Dec. 327, 330-31 (1992), citing In re Sparkman, 50 
Agric. Dec. 602, 612-13 (1991), and Jn re Holt, 49 Agric. Dec. 853, 862 
(1990). 


In Elliott, supra, the court stated (990 F.2d at 146) (emphasis added): 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is “abnormally sensitive" it is 
deemed to be "sore." 15 U.S.C. § 1825(d)(5). Elliott argues that 
“abnormally sensitive" is so vague as to be violative of due process and 
that equating "abnormal sensitivity" to deliberate treatment to render 
a horse "sore" is an unwarranted and unsupported presumption. We 
find it unnecessary to consider the presumption established by § 
1825(d)(5) in light of the direct evidence that the horses were "sore." 
The examining veterinarians did not simply conclude that the horses were 
abnormally sensitive in two limbs and, therefore, were "sore." Each 
veterinarian testified to the effect that the three horses plainly experienced 
a high degree of pain upon palpation of their forelimbs, demonstrated by 
the horses’ immediate and reflexive pulling away from the palpation, 
rearing up and sagging down on the hindquarters, and instinctively 
cinching up the abdominal muscles. The diagnosis was not based upon 
mere abnormal sensitivity. The veterinarians specifically opined that 
the pain responses were not the result of some other type of injury but 
rather were deliberately inflicted. Jn other words, the horses, when 
inspected, were "sore" within the meaning of the Act. As previously 
discussed, the veterinarians noted other conditions indicating the horses 
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were "sore": (1) hair loss which indicated the use of action devices or 
caustic chemicals; (2) inflammation in the forelimbs; and (3) unusual 
stance, movement and expression. The testimony was in the form of 
professional opinions linking cause and effect, not simple reliance on a 
statutory presumption. Although the ALJ cited the presumption, his 
opinion clearly shows he determined, based on the evidence presented, 
that the animals were "sore" on the days they were "entered." 
Unquestionably, substantial evidence supports those conclusions. 
[Footnote omitted.] Where there is a factual finding that a horse was 
"sore", even in the absence of the presumption, it is irrelevant that 
there may have been reliance on a presumption. Thomton v. USDA, 
715 F.2d 1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 
179, 188 (6th Cir. 1983)). We, therefore, find it unnecessary to 
examine whether or not the presumption passes constitutional muster. 
See Usery v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976). [Parallel 
citations omitted.} 


In this proceeding, I rely on the prima facie case as well as the 
presumption that the horse was sore on the occasion involved here. 


II. Respondents Failed to Rebut Complainant’s Prima Facie Case or the 
Statutory Presumption. 


A. Abnormal Way of Going, or Gait Deficit, Not Required. 


Respondents’ expert witnesses expressed their professional opinions that 
an examination of a horse for soreness should consider many factors, other 
than reaction to palpation, a number of which relate to the way the horse 
appears and moves. However, the USDA veterinarians observed how the 
horse appeared and moved, but found nothing abnormal (Tr. 41-42, 50, 128- 
29, 178-79, 206). Both USDA veterinarians determined that "A Mark For Me" 
was sore, as defined by the Horse Protection Act, irrespective of the fact that 
its way of going was normal (CX 5, 6; Tr. 203; see also Tr. 82, 103-06). From 
my examination of the records in more than 60 Horse Protection Act cases, 
Ihave concluded that in most cases, soring does not cause a horse to have a 
gait deficit, ic., an impairment in its ability to move normally (see § II(B), 
infra). Indeed, if that were not the case, there would be no need for the 
Horse Protection Act, because soring would not be practiced to improve the 
gait of Tennessee Walking Horses. As stated in Jn re McConnell, 44 Agric. 
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Dec. 712, 725 (1985), vacated in part, Nos. 85-3259, 3267, 3276 (6th Cir. 
Dec. 5, 1985) (consent order substituted for original order), printed in 51 
Agric. Dec. 313 (1992). 


Dr. O’Brien’s testimony suggests that he was looking more for a 
"bad image" horse (i.e., one that would present a bad image in the 
show ring), rather than for a horse that was in some degree of pain. 
For example, he testified that "a sored horse really should be reluctant 
to move on any type of surface if he is sore enough to be sore as 
pertains to the Act" (Tr. 542). But the remedial purposes of the Act 
would be thwarted if such a narrow interpretation of the Act were 
followed. The legislative history of the Act shows that Congress 
wanted to prevent the type of soring which improves the performance 
of a horse in the show ring—not merely excessive soring making the 
horse reluctant to move (Appendix, Stamper, slip op. at 56-58). 


Furthermore, the Act expressly defines a “sore” horse as one that "suffers, 
or can reasonably be expected to suffer, physical pain . . . or lameness when 
walking, trotting, or otherwise moving" because of a man-made cause (15 
U.S.C. § 1821(3)(D) (emphasis added)). “In statutory construction ‘or’ is to 
be given its normal disjunctive meaning unless such a construction renders the 
provision in question repugnant to other provisions of the statute." Jn re Beef 
Nebraska, Inc., 44 Agric. Dec. 2786, 2811-12 (1985), aff'd, 807 F.2d 712 (8th 
Cir. 1986), quoting from Gay Union Corp. v. Wallace, 112 F.2d 192, 197 n.15 
(D.C. Cir.), cert. denied, 310 U.S. 647 (1940). Accord United States v. Field, 
255 U.S. 257, 262 (1921). Hence, lameness, in addition to pain, is not 
required. 

It is quite clear that Respondents and their expert witnesses are trying, in 
this case and by other means (see, infra), to change the word "or" in the 
statutory definition to "and." They would require that a horse, to be "sore," 
must suffer pain and lameness. For that drastic change to come about, they 
must convince Congress to amend the Act. No amount of expert testimony 
can change the statutory definition of "sore." 


B. Ames and Auburn Studies, Relied on by Respondents, Are 
Outdated. 


Respondents’ experts relied on a study done at Ames, Iowa, in 1975, 
describing the signs of inflammation caused by soring, as follows (RX 3, p. 3 
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= 7 of 16):™ 
51 
As a severe inflammatory reaction is caused by the process of 
soring, inflammation was considered in finding a diagnostic aid to assist 
in diagnosing soring. Inflammation is defined as the complicated 
vascular and cellular reaction of an individual to an irritant. The five 
cardinal signs of inflammation are described as (5): 


Redness 

Swelling 

Heat 

Pain 

Impaired function 


Se Se 


Of these five cardinal signs, the ones which are readily and 
unequivocably [sic] detectable may vary with the individual and the 


ers, degree of soring. While redness may be quite visible in a light 
hen pigmented horse, it is very difficult or impossible to detect in a dark 
(15 pigmented horse. The degree of swelling will vary according to the 
; to individual, the degree and method of soring. Unless swelling is 
the marked, it is difficult to detect. It is no doubt present to some degree 
eef in all cases of soring, but difficult to quantify. Pain is very difficult to 
8th measure and again varies according to the individual animal. Digital 
1.15 palpation of the affected area may illicit a response in one animal and 
eld, | not another. Sore areas may also become temporarily insensitive to 
not pain after a period of continual irritation such as the horse experiences 

when wearing boots during a performance class. Impaired function is 
, in a response which should be visible in that the sored horse is reluctant 
the to move and shows a deviation from the normal gait. Again it is a 
re," response that is difficult to measure, as normal "way of going" varies 
hey with the individual according to natural ability, training, and skill of the 
ony rider. Another complicating factor is that the sored horse tends to 


warm out of the severe symptoms with exercise and is usually warmed 
up sufficiently by the time it is taken in the ring, therefore, the severe 
Are symptoms of lameness which would be evident when led out of the stall 





975 
: *H.A. Nelson, D.V.M. & D.L. Osheim, B.A., Soring in Tennessee Walking Horses: Detection 


By Thermography (USDA, APHIS, Veterinary Services Lab., Ames, lowa, Aug. 1975). 
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are not present. What remains is the degree of soreness that is 
responsible for the "Big Lick." The one sign of inflammation that 
seemed amendable to a quantitative measurement is the degree of heat 
associated with inflammation. 


As the study states, redness, swelling, and impaired function may not be 
detectably present on a particular horse. That leaves just heat and pain to be 
possibly detected, according to the study. Heat could not be detected with the 
hand unless the soring were so pronounced as to make enough difference in 
the temperature of the area (Tr. 93-94). Accordingly, in many, if not most 
cases, without thermovision, which has not been used since about 1981 
(Edwards, supra, 49 Agric. Dec. at 204), pain is the only condition that will be 
detectable to prove soring. 

Furthermore, the Ames study (RX 3) and a similar study done a few years 
later at Auburn University, both of which are relied on by Respondents’ 
experts (Tr. 501-07, 557-59, 563-64, 589-90, 596-99), are no longer relevant to 
today’s soring practices because both studies were done before the Scar Rule 
was promulgated in 1979 (9 C.F.R. § 11.3 (1993)). The Scar Rule creates an 
irrebuttable presumption of law that a horse born on or after October 1, 1975, 
having specified lesions, is a sore horse, in violation of the Act.” As a result 
of the Scar Rule, the soring that is seen today is completely different from the 
soring seen in the mid-1970’s, which formed the basis for the Ames and 
Auburn studies. The present soring is far more subtle, "mainly of the skin and 
the immediate underlying tissues, the subcutaneous tissues there, not involving 
the deeper tissues of muscle or bone or tendons" (Tr. 125), which were 
involved during the 1970’s (Tr. 124-26). Dr. Knowles testified (Tr. 124-26): 


THE WITNESS: Yes. This study, the Aimes [sic] Study, was 
done -- was completed, apparently in August of 75. 


At that particular point in the soring of Walking Horses, there 
was a lot of traumatic damage that had been done. 


*5See In re Rowland, 52 Agric. Dec. 1103, 1119-30 (1993), appeal docketed, No. 93-4033 (6th 
Cir. Sept. 22, 1993). 


**Congress recognized as early as 1976 that "[dJevious soring methods have been developed 
that cleverly mask visible evidence of soring." H.R. REP. No. 1174, 94th Cong., 2d Sess. 4 (1976), 
reprinted in 1976 U.S.C.C.A.N. 1696, 1698-99. 
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S That was prior to the Scar Rule being initiated. And the -- the 
areas of the pastern were pretty severely messed up. 


And the soring that they were trying to create was pretty severe, 
compared to what we have seen, in more recent times. 


tbe | 

Obe | The soring was to a level that involved tissues other than the 

the skin and the immediate subcutaneous areas. And it involved 

wae inflammation that was pretty deep. 

most 

1981 And the soring that we see nowadays is a completely different 

Il be technique than what they were trying to reproduce in these studies. 

ems We’d see what would be more of a generalized soring. And this 

eats soring is mainly of the skin and the immediate underlying tissues, the 
at to subcutaneous tissues there, not involving the deeper tissues of muscle 

Rule or bone or tendons. 

Ss an 

97; And, for this study, in my opinion, to be totally valid, it would 

= have to be reproduced more in with the times that we have now. 

ithe | 
and And that’s what I wanted to get across, times have changed 
| and somewhat. 

lving 

mn Q. (By Ms. Deskins) Right. Now, Doctor, would that also apply 

-26): to any other studies that were done during that time period? 

S | A. Well, both of these studies were done at about that same time 
period. I -- this was done in August, ’75, the Aimes [sic] Study. And 
the -- I don’t -- we got the other study [Auburn] somewhere here. 

ec 

Q. Well -- 
A. I don’t know the date on it. It was in the 70’s though. 
3 (6th 
Q. Okay. So, it -- we’ll just -- that other study isn’t part of the 
ines exhibits, but -- 


1976), 
A. Okay. 
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Q. Okay. I’m just -- another study that was done during that same 
time period, your comments that you made on the Nelson Report [i.e., 
the Ames Study] would apply to any other studies during that time? 


A. I just wanted to point out that the criteria of soreness, that’s 
listed here, the redness, swelling, heat, pain and impaired function 
haven’t changed. 


But, the way that these things are put on a horse, and the 
techniques that are being used, have. So, I think that needed to be 
noted. 


Similarly, Dr. Crichfield testified that in the latter years of the Horse 


Protection Act work that he did, the visible signs of soring were different from 


those detected in the early years, stating (Tr. 203-05, 213-14): 





Q. (By Mr. Blankenship) And, directing your specific attention to 
Respondent’s Exhibit 8, which is the old 19-7, and directing your 
attention to the box, which is number 29, "Way-of-going". Do you 
consider the way-of-going of a horse to be an important factor in your 
diagnosis of a horse, whether it’s sore or not? 


A. Not in the latter years of the work that I did in Horse 
Protection. 


Q. You don’t consider way-of-going? 

A. I do consider it. And if it’s abnormal, we’ll take it into 
consideration. But, I don’t consider it to be critical, the way the horse 
goes, as to whether or not he’s going to be classified as a sored horse, 
in the latter years of the Horse Protection work that I did. 

Q. Okay. What about Doctor -- and that is not on the new form? 

A. That is -- 


Q. It has been removed from the new form? 


A. That’s right. 
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Q. Is that correct? 
A. Yes. 


Q. The next item, item number 30, "General Appearance, Attitude 
and Stance," do you consider that an important factor? 


A. Here again, no, sir. 


Q. Okay. 

A. Not being critical, as the determining factor as to whether or not 
se we're going to write the horse up. 
om 


Q. Do you consider that a factor? 


A. Only if there’s something abnormal about it, would I add it to 
the case. 


Q. Okay. And that is not on this form? 
A. No, sir, it is not. 


Q. And, items 31 and 32, "Respiration and Perspiration," is not on 
the new form; is that correct? 


A. That’s right. 


Q. And do you consider those factors in determining whether or 
not a horse is sore? 


A. Same answers I gave for the others, I do not consider them as 
| the critical or determining factors.” 





“Although Dr. Knowles testified that "way of going," "general appearance, attitude and 
stance," and "respiration rate" were "important" (Tr. 82-83), that is not in real conflict with Dr. 
Crichfield’s testimony quoted above. Dr. Crichfield did not consider them important, but he 
would note them if abnormal (Tr. 203-04). Dr. Knowles considered them important, but, as 

(continued...) 
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Q. Okay. And do you, again, have the qualifier, not in the later 
years? 


A. Yes, I -- by that I mean I saw a lot more of this kind of 
condition in the early years, where you would have these things being 
in an abnormal state, involving sored horses, but not in the latter years. 


Q. Okay. Now, directing your attention to item number 36, which 
is a small box, where it talks about forelegs, digital pulse, hoof, pastern, 
frog, fetlock, tendon, all of those have been removed from the 7077 
form. Do you consider any of those factors in considering your 
diagnosis of a horse? 


A. I consider the pastern area, only, probably as a -- that, to me, 
is the critical area in determining the horse to be sore. 


Q. Did you -- if you would look at your affidavit and look at the 
Complainant’s 4 and upon a review of both, tell me if you determined 
that this horse was lame? 


A. I don’t make any mention of this horse being lame anywhere. 
Q. Did you find this horse to be inflamed, suffer inflammation? 


A. Here again, I’m not looking, per se, for inflammation, because 
most of the time it’s not visible on these horses anyway. 


Q. What would you expect to see if a horse was suffering 
inflammation? 


27(...continued) 
shown by the present case, he did let the absence of any abnormality in those factors deter him 
from concluding that "A Mark For Me" was sore, in violation of the Act. The difference in their 
testimony is semantical, not involving a difference in the result they would reach. Both would 
note those factors if they were abnormal--neither considers abnormality in those factors 
necessary to a determination of a sore horse. 
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A. Well, here again, most of the time you won’t see anything 
because the inflammation is going to be in the subcutaneous tissue. 


And even if it’s on the skin, the skin of most of these horses I’m 
dealing with is black, and it’s not visible. 


Q. Okay. So, you can’t see the inflammation, is that right? 

A. Not unless you really -- you know, the horse has really been 
abused bad, then you can get a -- and it depends, here again, the color 
of the horse. 

You give me a white horse, with a light pink like skin, and yeah, 
I can see some inflammation in those. Some of the Sorrels and 
Chestnuts, you can. 


Q. What are the signs of inflammation, Doctor? 


A. Well, redness, swelling, increased heat, if you want the text book, 
you know, all those kind of things. 


Q. Would you have -- 
A. And pain usually goes along with inflammation. 


Q. Would you agree that the practice of soring causes a severe 
inflammatory reaction in the pastern of a horse? 


A. Well, it causes, in various degrees, an inflammatory reaction, yes, 
some of them mild, some of them severe, some of them -- 


Q. Okay. So -- 
A. -- in between. 


Q. So, when you testified about the color, you were only referring 
to redness, I’m assuming? 


A. Yeah. I’m talking about what I can visually see with my eye. 
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And most of the time, it’s been my experience, I couldn’t detect it with . 
my eyes. 


Respondents’ expert, Dr. Proctor, did not know whether the methods of 
soring horses have changed from the mid-1970’s to the 1990’s (Tr. 551), but 


he “believe[d]" that even if the methods had changed, the physical responses U 
would be the same (Tr. 571). He testified (Tr. 551, 571): 
Now, referring, again, to RX-3 [the Ames study], the date of I 

that study is August, 1975? have 
Prot 

A. Yes. Pro 

500) 

Q. Doctor, would you agree that the type of sore horse that was ome 

being observed in 1975 is quite different from the type of sore horse toL 
that’s being seen in the ’80 -- I’m sorry, in the 90s? not 
posi 

A. No. ; 

expr 

Q. You would not agree? - 

sho’ 

A. We have the same drugs available, we have the same horse. suff 

rest 

Q. To your knowledge, Doctor, have the methods of soring horses suff 
changed from the mid-’70s to the 1990s? | ne 


A. I can’t speak to that. I’m not -- 


REDIRECT EXAMINATION 


con 
BY MR. BLANKENSHIP: = 
thai 

Q. I want to just make a couple of points clear, Dr. Proctor. Even | = 

if the methods of soring have changed, the clinical signs that you infl 


testified to as to what a sore horse is, and the physical responses you fun 
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would expect to see would remain the same; is that true? 
A. I believe so. 


Q. And the physical pain, distress, inflammation and lameness, as 
they're applied in the Horse Protection Act, are very fundamental 
principles; are they not? 


A. Yes; sir. 


I give far greater weight to the testimony of the USDA veterinarians who 
have been extensively engaged in the detection of soreness under the Horse 
Protection Act since 1973 and 1974 (Tr. 12, 139) than to the testimony of Dr. 
Proctor, whose experience is limited to his private veterinary practice (Tr. 493- 
500). Even though Dr. Proctor treats horses in pain almost daily (Tr. 500), 
one who had sored a horse to improve its gait would not likely take the horse 
to Dr. Proctor to treat the soring inflicted on the horse. Hence his views do 
not detract from the views of the USDA experts who were in a far superior 
position to observe the changes since the mid-1970’s. 

Accordingly, the mid-1970 studies, and the present views of Respondents’ 
experts based on those studies, are no longer valid. Of even greater 
significance is the fact that the express words of the Horse Protection Act 
show that pain, without other indicia of inflammation or lameness, is 
sufficient. That is, a horse meets the statutory definition of "sore" if, "as a 
result of such application, infliction, injection use, or practice, such horse 
suffers, or can reasonably be expected to suffer, physical pain or distress, 
inflammation, or lameness when walking, trotting, or otherwise moving" (15 
U.S.C. § 1821(3)(D) (emphasis added)). 


C. General Consensus of July 24, 1991, Atlanta Meeting, Relied on by 
Respondents, Is Not Persuasive. 


Respondents and their experts rely on a summary of the "general 
consensus" of a meeting held in Atlanta, Georgia, on July 24, 1991 (RX 4), by 
the participants (other than Dr. Arnoldi of APHIS (Tr. 557)), which concludes 
that digital palpation is not in itself a reliable diagnosis of soring, and that a 
number of criteria are necessary to make a diagnosis of soring, including 
inflammation, indicated by redness, swelling, pain, heat and interference with 
function. The summary, which was prepared by Mr. Blankenship, 








1278 HORSE PROTECTION ACT 


Respondents’ attorney and one of the participants in the meeting (Tr. 557), 
does not on its face state that the consensus relates solely to soring under the 
Horse Protection Act. But Dr. D. L. Proctor, one of Respondents’ witnesses 
in this case, and a participant of the meeting, testified that the meeting related 
to soring under the Horse Protection Act. He testified (Tr. 560, 572-73): 


Q. What was their [Mr. Blankenship and Mr. Hunnicutt, Tennessee 
Walking Horse Breeders & Exhibitors Association] purpose in being 
at this meeting of veterinarians? 


A. Because, my understanding is that in ’88 and ’89, the number of 
write-ups, of violations, increased four or five fold, and the Walking 
Horse industry was upset because of a perceived lack of uniformity in 
examination. 


And this was a proactive attempt by the Walking Horse industry 
to get a uniform acceptable, scientifically credible means of 
examination of these horses. 


[Q. By Mr. Blankenship]... 


Isn’t it a fact, Dr. Proctor, that myself and Mr. Bob Hunneycutt, 
with the assistance of Dr. Tom Vaughn, Dean Vaughn, from Auburn, 
tried to assemble a group of independent, highly qualified equine 
veterinarians to establish what a reasonable, fair inspection guideline 
to determine compliance under the Horse Protection Act. Wasn’t that 
the purpose of -- 


THE WITNESS: That was my understanding, that this was in 
answer to a problem of the Walking Horse industry and it was your 
proactive stance in trying to remedy it. 


Q. (By Mr. Blankenship) But, I’m afraid what the record’s unclear 
about, Doctor, it wasn’t an intent by you independent physicians to 
assist the industry to come up with some way to circumvent the Horse 





unsi 
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Protection Act, was it? Wasn’t it an attempt to enforce the Horse 
Protection Act fairly? 


A. We -- those gentlemen, and I speak especially for myself, but for 
Tom Vaughn and Dewitt Owen, we’re on the record as aploring [sic] 
any kind of cruelty to any type of animal. 


That’s one of the most foremost tenants of organized veterinary 
medicine. And, as such, there’s no amount of pressure to get those 
gentlemen, with their background, to do anything that they thought 
would encourage inhumane practices in the Walking Horse industry. 


The memorandum of the meeting, prepared by Mr. Blankenship, which is 
unsigned, states in its entirety (RX 4) (emphasis added): 


July 24, 1991 
The meeting was attended by the following: 


Dr. Tom Vaughan, Dean 
College of Veterinary Medicine 
Auburn University 


Dr. John R. Ragan 
State Veterinarian 
Tennessee Department of Agriculture 


Dr. D. L. Proctor 
Proctor & Proctor 


Dr. DeWitt Owen 
Owen Veterinary Clinic 


Dr. Joan Arnoldi 
Deputy Administrator 
Regulatory Enforcement & Animal Care [APHIS] 


Dr. Ray Miller 
Brogli, Miller, & Lane 
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Animal Hospital 


Mr. Tom Blankenship 
Attorney 

7050 Madison Avenue 
Indianapolis, Indiana 


Robert Hunnicutt 
Tennessee Walking Horse Breeders 

& Exhibitors Association 
Ashburn, Georgia 


Dr. Ram C. Purohit 
Professor of Large Animal Surgery 
Auburn University 


The general consensus of the meeting was as follows: 
1) Diagnosis of Lameness is highly technical. 


2) Movement through leading, riding and turning is an integral part 
of diagnosis. 


3) Pain tolerance threshold and reactions vary in individual 
animals. 


4) A Doctor of Veterinary Medicine does not insure that one is 
qualified to detect lameness in a horse. 


5) It is important that any inspection on digital palpation be done | 
within the comfort level of the individual animal, and not | 
extending or flexing the animal’s limbs beyond normal limits, 
and in a manner which will not compromise the balance or 
normal stance of an individual horse. 


6) Soreness and pain are not synonymous with sensitivity. 


7) A number of criteria are necessary to make a diagnosis and there 
must be a reasonable agreement among the criteria to make a 
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diagnosis. 


8) Inflammation indicated by redness, swelling, pain, heat and 
interference with function. 


FACTORS TO BE RECOGNIZED: 


1) Variance of pain tolerance threshold versus pain detection 
threshold. 


2) Recognizing learned avoidance -- conditional reflex. 
3) Recognizing aversive response -- immediate reaction. 


4) On digital palpation -- recognizing the horse’s comfort level, 
taking care not to flex or extend limbs beyond normal limits. 


5) Digital palpation is not in itself a reliable diagnosis. 


6) In the event of uncertainty in evaluation, the benefit of the 
doubt should go to the favor of the horse. 


Two of the participants at the meeting, Dr. Vaughan and Dr. Purohit, had 
done basic research in the mid-1970’s for the (outdated) Auburn study, 
discussed above (Tr. 558-59, 564), which is similar to the (outdated) Ames 
study in 1975 (RX 3), discussed above. At least Dr. Proctor, if not all of the 
private veterinarian participants, agreed with the (outdated) 1975 Ames study 
(RX 3). (Tr. 503-04.) 

The July 24, 1991, consensus, just quoted (RX 4), is squarely contrary to 
the Horse Protection Act, which requires no more than that a horse can 
reasonably be expected to suffer pain (produced by man) when moving 
(15 U.S.C. § 1821(3)(D)). There is no requirement in the Act that the horse 
exhibit redness, swelling, heat or interference with function. The general 
consensus of the July 24, 1991, meeting (RX 4) is, in effect, a prescription for 
repealing the Horse Protection Act, while leaving in its place a facade to give 
lip-service to the purposes of the Horse Protection Act. If the Department 
were to accede to the principles set forth in RX 4, soring, as it exists today, 
could be practiced virtually with impunity. To be sure, a few cases could still 
be brought, e.g., if someone abused a horse to the extent that it violated the 
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Scar Rule, or if the soring was so inept that it caused a gait deficit, 
Considering all of the Horse Protection Act cases decided by the Judicial 
Officer from June 29, 1990, to the present” (not involving the irrebuttable 
presumption created by the Scar Rule), the evidence as to 19 of the 25 horses, 
or 76%, consisted entirely of the reaction of the horses to palpation.” Even 
as to the other six horses in which there was some evidence of a slight gait 
deficit (usually failing to lead freely with a loose rein, and sometimes tucked 
under), the primary evidence in each case was the palpation evidence. 
There can be no doubt about the fact that under the general consensus of the 
1991 Atlanta meeting (RX 4), the sophisticated, subtle practice of soring 
practiced today to improve the gait of Tennessee Walking Horses would be 


*8No Horse Protection Act cases were decided by the Judicial Officer from September 12, 
1985, through June 28, 1990. 


In re Burks, 53 Agric. Dec. ___, slip op. at 8-10, 23-26 (June 24, 1994); In re Tuck (Decision 
as to Eddie C. Tuck), 53 Agric. Dec. _, slip op. at 8-23, 30, 34-45 (June 10, 1994) (two horses), 
appeal docketed, No. 94-1887 (4th Cir. July 8, 1994); In re Martin, S3 Agric. Dec. __, slip op. at 
16-17 (Mar. 16, 1994), appeal docketed, No. 94-3394 (6th Cir. Apr. 12, 1994); In re Bobo, 53 Agric. 
Dec. __. slip op. at 32-36 (Jan. 12, 1994) (same horse, two shows), appeal docketed, No. 94-3311 
(6th Cir. Mar. 24, 1994); In re Kelly, 52 Agric. Dec. 1278, 1288-95 (1993), appeal docketed, No. 
94-1447 (8th Cir. Feb. 18, 1994); In re Sims (Decision as to Charles Sims), 52 Agric. Dec. 1243, 
1253-62 (1993); In re Watlington, 52 Agric. Dec. 1172, 1187-92 (1993) (one of two horses); In re 
Roach (Decision as to Calvin L. Baird, Sr.), 52 Agric. Dec. 1092, 1101-02 (1993), appeal docketed, 
No. 93-3975 (6th Cir. Sept. 10, 1993); Jn re Wagner (Decision as to Roy E. Wagner and Judith E. 
Rizio), 52 Agric. Dec. 298, 308-13 (1993), affd, No. 93-3318 (4th Cir. Mar. 15, 1994) 
(unpublished); Jn re Callaway, 52 Agric. Dec. 272, 284-89 (1993); Jn re Brinkley (Decision as to 
Doug Brown), 52 Agric. Dec. 252, 262-66 (1993); Jn re Holt (Decision as to Richard Polch & 
Merrie Polch), 52 Agric. Dec. 233, 242-43 (1993), affd per curiam, No. 93-3369 (6th Cir. July 27, 
1994) (unpublished) (not to be cited as precedent under 6th Circuit Rule 24); Jn re Elliot 
(Decision as to William Dwaine Elliott), 51 Agric. Dec. 334, 341 (1992), aff'd, 990 F.2d 140 (4th 
Cir.), cert. denied, 114 S.Ct. 191 (1993); In re Smith, 51 Agric. Dec. 327, 328-31 (1992); In re 
Sparkman, 50 Agric. Dec. 602, 612-14 (1991); Jn re Holt, 49 Agric. Dec. 853, 856-57 (1991); In re 
Edwards, 49 Agric. Dec. 188, 195-97, 204-06 (1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 
1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992). 


*In re Jordan (Decision as to. Sheryl Crawford), 52 Agric. Dec. 1214, 1229, 1235 (1993), 
appeal docketed, No. 93-1852 (D.C. Cir. Dec. 20, 1993); In re Watlington, 52 Agric. Dec. 1172, 
1192 (1993) (one of two horses); Jn re McConnell, 52 Agric. Dec. 1156, 1160 (1993), affd, 23 F.3d 
407 (Table) (6th Cir. 1994) (text in WESTLAW); In re Crowe, 52 Agric. Dec. 1132, 1152 (1993); 
In re Roach (Decision as to Calvin L. Baird, Sr.), 52 Agric. Dec. 1092, 1101-02 (1993) (one of two 
horses), appeal docketed, No. 93-3975 (6th Cir. Sept. 10, 1993); In re Gray, 52 Agric. Dec. 1044, 
1073-74 (1993), appeal docketed, No. 93-3875 (6th Cir. Aug. 20, 1993). 
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untouchable. 


D. Recommended Protocol for DQP Examinations Dated August 7, 
1991, Relied on by Respondents, Is Not Persuasive. 


Respondents also rely on a memorandum dated August 7, 1991, setting 
forth the recommended protocol for DQP examinations (RX 5). This 
memorandum is signed by all six of the private veterinarians who participated 
in the. July 24, 1991, Atlanta meeting, just discussed. This memorandum is 
similar in nature to the general consensus just discussed, and repeats the view 
that "digital palpation, in and of itself, is not a reliable diagnosis of soring" 
(RX 5, p. 2). However, this memorandum suffers from the same weaknesses 
just discussed as to the July 24, 1991, Atlanta general consensus (RX 4). 


E. Fiscal Years 1993 and 1994 Appropriations Language, Relied on 
by Respondents, Is Not Applicable. 


Respondents rely on language relating to the APHIS appropriations for 
Fiscal Years 1993 and 1994, indicating criticism of digital palpation as the only 
diagnostic test to determine whether a horse is sore under the Horse 
Protection Act. The following explanation has appeared in all of my decisions 
in recent years under the Horse Protection Act in which palpation evidence 
has been used: 


The Congress acted concerning the enforcement of the Horse 
Protection Act in Fiscal Year 1993. A proviso in the Animal and Plant 
Health Inspection Service’s (APHIS) "salaries and expenses" 
appropriation for Fiscal Year 1993, reads, in pertinent part, as follows 
(Pub. L. No. 102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 
For expenses, ... to carry out inspection, quarantine, and 


regulatory activities; . . . $432,900,000, ...: Provided further, 
That none of these funds shall be used to pay the salary of any 
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Department veterinarian or Veterinary Medical Officer who, 
when conducting inspections at horse shows, exhibitions, sales, 
or auctions under the Horse Protection Act, as amended 
(15 U.S.C. 1821-1831), relies solely on the use of digital 
palpation as the only diagnostic test to determine whether or not 
a horse is sore under such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the 
Horse Protection Act was $358,000 (H.R. CONF. REP. No. 815, 102d 
Cong., 2d Sess. at 20 (1992)). 


An examination of the proceedings reported in the Congressional 
Record during the pendency of H.R. 5487 reveals no discussion of this 
proviso (138 CONG. REC. H5548, H5576 (daily ed. June 30, 1992); 138 
CONG. REC. $10,417, $10,420 (daily ed. July 28, 1992); 138 CONG. REC. 
H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 CONG. REC. H7721, 
H7732 (daily ed. Aug. 7, 1992); 138 CONG. REC. H7900, H7924-26 
(daily ed. Aug. 11, 1992); 138 CONG. REC, $12,275, $12,276 (daily ed. 
Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: 
H.R. REP. NO. 617, 102d Cong., 2d Sess. at 48 (1992); S. REP. No. 334, 
102d Cong., 2d Sess. at 49 (1992); H.R. CONF. REP. No. 815, 102d 
Cong., 2d Sess. at 20-21 (1992). Although the House Committee 
Report states that "relying on digital palpation of a horse’s pastern as 
the exclusive means of diagnosing horses is ineffective," the comments 
were apparently not based upon any hearings on the issue, and USDA 
has not testified, or otherwise commented, upon the issues underlying 
the views in the House Committee Report, or the views in the Senate 
Report recommending "bill language directing APHIS to discontinue 
its practice of relying on digital palpation as the only diagnostic test . . . 
to determine whether or not a horse is sore under the act." The 
proviso only applies to the 1993 Fiscal Year (October 1, 1992- 
September 30, 1993). There is nothing in the legislative history to 
suggest that Congress intended any of this to be retroactive. 


An examination of APHIS’ Fiscal Year 1994 appropriation for the 
Horse Protection Act does not reveal any restrictive language, like that 
in the 1993 appropriation (PUB. L. NO. 103-111, 107 Stat. 1046 (1993)). 
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The pertinent House and Senate Committee Reports are as follows: 
H.R. REP. No. 153, 103d Cong., 1st Sess. at 44-45 (1993); S. REP. No. 
102, 103d Cong., 1st Sess. at 46, 48 (1993); H.R. CONF. REP. No. 212, 
103d Cong., 1st Sess. at 22-23 (1993). 


The House Report contained no limiting language concerning HPA 
enforcement, but provided increased funding from FY 1993--($358,000) 
to FY 1994-- ($481,000). The Senate Report recommended identical 
statutory language in FY 1994 as in the FY 1993 appropriation for 
HPA enforcement, and increased funding by only $3,000, as follows: 


Horse protection. —The Committee recommends bill language 
identical to that in the 1993 act requiring APHIS not to rely 
solely on the use of digital palpation as the only diagnostic test 
to determine whether or not a horse is sore under the Horse 
Protection Act. 


However, the Conference Report adopted the House Report 
position--no limiting language in the statute, and increased funding to 
$481,000--but, the conferees explained the compromise in this way: 


Amendment No. 48: Deletes Senate language providing that 
APHIS veterinarians may not use digital palpation as the only 
diagnostic test used to determine horse soring. The House bill 
contained no similar provision. Funding provided in the bill to 
carry out activities of the Horse Protection Act includes an 
increase of $120,000. The conferees agree that these additional 
funds should be used to purchase thermograph machines and to 
provide additional training and evaluation. Neither these 
machines nor digital palpation should be used as the sole means 
to determine whether soring has occurred, but they should be 
used as additional diagnostic tools. 


Here, as before, there is nothing in the 1994 legislative history to 
suggest that Congress intended any of this to be retroactive.” 


"The language just quoted originally related solely to Fiscal Year 1993, and was later 
expanded to include Fiscal Year 1994. 
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With respect to the Fiscal Year 1993 language in the Appropriations Act, 
i.e., that no funds shall be used to pay the salary of a USDA veterinarian who 
"relies solely on the use of digital palpation as the only diagnostic test to 
determine whether or not a horse is sore under such Act," that would 
probably not result in any change in USDA practice. USDA veterinarians 
never conduct an examination based solely on digital palpation, without also 
looking at the general appearance of the horse, and its way of going, etc., 
(Findings 14, 30). However, after considering various diagnostic tests, 
including the general appearance. and way of going of the horse, it will 
frequently be the case that palpation will be the only diagnostic test actually 
used to prove a case under the Act. That is, even though the horse’s general 
appearance, etc., and way of going was normal, if digital palpation 
demonstrated that the horse could reasonably be expected to suffer pain when 
moving, that would be enough under the express terms of the Act to bring a 
case for soring. I do not interpret the 1993 Appropriations enactment as 
precluding such an examination or bringing such a case. If the language in 
the 1993 Appropriations legislation or the 1993 and 1994 Committee reports 
caused the Department to fail to bring actions for soring where the only 
evidence of soring was based on digital palpation, after the USDA 
veterinarians had looked at, but found nothing abnormal in the horse’s way 
of going, etc., that would completely destroy effective enforcement under the 
Horse Protection Act, and would totally defeat the congressional purpose in 
passing the Act. Furthermore, if more than pain revealed by digital palpation 
was required, that would be contrary to the express definition of "sore" in the 
Act, as explained above. In any event, as stated in the boilerplate language 
quoted above with respect to this matter, there is no indication in either the 
1993 or 1994 legislative history to suggest that Congress intended any 
retroactive effect to its language. 


F. Examinations of Private Veterinarians, Relied on by Respondents, 
Are Not Persuasive. 


Respondents rely on the fact that two private veterinarians examined "A 
Mark For Me" very shortly after the examinations were completed by the 
USDA veterinarians, and they concluded that the horse was not sore. One, 
Dr. Raymond C. Miller, detected some movement, but not with a pattern or 
repeatable (Tr. 399-400). The other, Dr. Mark Akin, found no movement at 
all on palpation (Tr. 439). However, I give more weight to the examinations 
by the two financially disinterested United States Department of Agriculture 
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veterinarians, who have been involved with detecting soring under the Horse 
Protection Act almost since the beginning in the early 1970’s, and who have 
been actively involved in teaching other veterinarians and DOPs to detect sore 
horses, than to the examinations by the two private veterinarians, whose 
income is almost entirely dependent upon the Walking Horse industry. Dr. 
Miller testified that "mainly my practice is equine" (Tr. 395), and Dr. Akin 
testified that in "the first half of 1990, [my practice] was basically a racetrack 
practice. The second half of 1990 I had moved to a more show 
horse/performance horse type practice" (Tr. 434). In fact, Dr. Akin is the 
veterinarian who performs private veterinarian services for Respondents, and 
Respondents’ business represents something less than five percent of his total 
income (Tr. 437). That alone is sufficient to remove him from the status of 
a financially disinterested witness. And the entire income of both Dr. Miller 
and Dr. Akin is dependent upon their relationship with horse owners. 
Dr. Miller could recall only two occasions when he agreed with the 
Department that a horse was sore (Tr. 404-09), and Dr. Akin could only 
recall one horse that he thought was sore (Tr. 441-42). 

In addition to the fact that the USDA veterinarians, unlike Respondents’ 
experts, are financially disinterested in this matter, the USDA veterinarians 
have more experience than Respondents’ experts in examining horses for 
soring under the Horse Protection Act. Dr. Knowles had checked over 8,000 
to 10,000 horses for Horse Protection Act violations since 1974 (Tr. 12), and 
Dr. Crichfield had checked several thousand horses for HPA violations since 
1973 (Tr. 139, 161). In°1990, Dr. Knowles spent "10 percent, maybe 15" 


*Dr. Miller does not limit his appearance on behalf of horse owners to cases where he has 
personally examined the horses. In rejecting the testimony of Dr. Miller and Dr. Baker, another 
private veterinarian, Judge Bernstein stated (Jn re Hestle, S52 Agric. Dec. 1270, 1276 (1993)): 


Neither Dr. Miller nor Dr. Baker examined the horse at the show. Their testimony that 
the horse was not sore was based upon their viewing of a very brief video tape of the 
horse walking about. When Dr. Bourgeois[, one of the two USDA veterinarians,] 
viewed the same video tape, he found that the horse stumbled and was leading less 
freely. (Tr. 280) Thus, the interpretation of that video tape differs and the testimony 
of Drs. Baker and Miller clearly does not overcome the credible evidence of the USDA 
veterinarians who personally examined the horse. 


As soon as Respondent Sherman learned about the examination results of "A Mark For 
Me," which was while the horse was being led from the inspection station (Tr. 339), he sent 
someone "to the barn office to make an announcement to see if Ray Miller was on the grounds, 
and if he was, to go to the barn area and meet us" (Tr. 340). 
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percent of his time in "Horse Protection" (Tr. 56), and Dr. Crichfield spent 
from "25 to 15 percent" of his time in the "enforcement of the Horse 
Protection Act" (Tr. 192). That experience "in the trenches," examining 
thousands of horses for soreness under the Horse Protection Act, cannot be 
matched by the experience of private veterinarians who primarily treat horses 
for medical problems, including lameness. 


G. ALJ’s Criticism of USDA Veterinarians Is Without Any Basis. 
The ALJ states (Initial Decision at 21): 


Respondents further established that the abilities of the affiants 
[Dr. Knowles and Dr. Crichfield] to see, hear and record relevant facts 
were displayed to be insufficient, thereby weakening the presumption 
of soreness. Indeed, Dr. Knowles testified "... we were not calling 
them as close in 1990 as we did in 1989." (Tr. 62) And he did not 
record other observable indicia of pain. (Tr. 93-94) 


This criticism is without any basis. The ALJ’s transcript references 
disprove, rather than prove, the ALJ’s hypothesis. As to the first reference, 
Tr. 62, as shown in Finding 17, following the ALJ’s accurate, but highly 
misleading statement (when unexplained): "Dr. Knowles did not observe the 
Department’s protocol (RX 1) during his examination of ‘A Mark For Me’ 
(Tr. 61)," my modifications in brackets explain that under the Department’s 
protocol (RX 1), a horse would be considered to be sore if it exhibited only 
"one" indicia of pain, but Dr. Knowles testified that, in practice, in 1990, "we 
are asking for more than one indicia of pain" (Tr. 61). In other words, he 
candidly admitted that "we were not calling them as close in 1990 as we did 
in 1989" (Tr. 62). This has nothing to do with their ability to "see, hear and 
record relevant facts" (Initial Decision at 21). It merely shows that, in 
practice, they were going easier on the regulated industry in 1990 than in 1989. 
This strengthens, rather than weakens, the Department’s case as to a horse 
found sore in 1990. 

As to the second reference (Tr. 93-94), Dr. Knowles was asked on cross- 
examination where, on the SUMMARY OF ALLEGED VIOLATIONS, APHIS FORM 
7077, or in his affidavit, he "considered swelling or heat" (Tr. 93). He replied 
that they "did not consider those as very important criteria" (Tr. 93), and that 
"[w]e did not try to take the temperature. The best way to do that would be 
thermovision, and we did not have a unit" (Tr. 94). There is nothing in the 
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record to suggest that there was any discernible heat or swelling on the 
pasterns of "A Mark For Me" (see Tr. 213-14). As explained above (§ II(B)), 
the present sophisticated method of soring does not result in the inflamed and 
swollen areas detectable before the Scar Rule was promulgated in 1979. 
Accordingly, the ALJ erred in criticizing Dr. Knowles for not recording "other 
observable indicia of pain," viz., heat and swelling, when there is nothing in the 
record to show or even suggest that there was heat or swelling on the pasterns 
to be observed. As stated above (§§ II(A), (B)), the Act requires only pain 
or inflammation--not pain and inflammation (15 U.S.C. § 1821(3)(D)). There 
is no basis, therefore, for the ALJ’s criticism of Dr. Knowles. 

The ALJ also commenied that "Dr. Knowles did not read the literature of 
his profession. (Tr. 51-52.)" But his credentials, even excluding his on-the-job 
experience, are impeccable. He "attended LSU, from 63 through ’66, and 
Texas A&M University, College of Veterinary Medicine, from ’66 through ’69" 
(Tr. 10). He testified (Tr. 52-53): 


A. ...I do continuing education each year to maintain my license, 
which covers topics and written material that’s given out at the 
different courses. 


It’s not specific for horses, but it’s -- basically I attend the large 
animal portions of continuing education classes that are offered. 


Q. When is the last course that you attended that dealt with the 
diagnosis or the general accepted medical principles as to the diagnosis 
of physical pain, distress, inflammation or lameness? 


A. We had a course at UT, Knoxville about, probably two or three 
years ago, now, that involved those type conditions in horses, in 
general, not Walking Horses. That would be the most recent. 


Q. What publications, professional journals, text books, other 
scientific documents relating to veterinarian medicine do you routinely 
read? 


A. Routinely, probably none. 


The fact that Dr. Knowles does not "routinely" read publications relating 
to veterinary medicine does not detract one iota from his ability to detect 
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soring from his experience over 16 years, including examining for compliance 
with the Horse Protection Act about 1,000 horses per year for the last 8 to 10 
years (Tr. 12). 

It is worth noting that Dr. Knowles and Dr. Crichfield were the two USDA 
veterinarians whose testimony and past recollection recorded (very similar to 
that in the present case) were accepted as credible enough in other cases to 
sustain a finding of soring by Judge Kane® and Judge Bernstein.” Further, 
Dr. Knowles was one of the two USDA veterinarians whose testimony and 
past recollection recorded were accepted by Judge Kane in three other 
cases,” by Chief Judge Palmer.*° by Judge Baker,” by Judge Bernstein,* 
and by Judge Hunt.” Similarly, Dr. Crichfield was one of the two USDA 
veterinarians whose testimony and past recollection recorded were accepted 
by Judge Kane“ and Judge Hunt.” 


In re Massey, 51 Agric. Dec. 1151, 1155-56 (1992). 
In re Green, 51 Agric. Dec. 363, 367-68 (1992). 


*5In re Jordan (Decision as to Sheryl Crawford), 52 Agric. Dec. 1214, 1221-22, 1225 (1993), 
appeal docketed, No. 93-1852 (D.C. Cir. Dec. 20, 1993); In re King, 50 Agric. Dec. 1592, 1597-98 
(1991); In re Holt, 49 Agric. Dec. 853, 856 (1990). 


*In re Holt (Decision as to Richard Polch & Merrie Polch), 52 Agric. Dec. 233, 235 (1993), 
aff'd per curiam, No. 93-3369 (6th Cir. July 27, 1994) (unpublished) (not to be cited as precedent 
under 6th Circuit Rule 24). 


In re McCarley, 51 Agric. Dec. 378, 379-80, 382-83 (1992). 
*8In re Watlington, 52 Agric. Dec. 1172, 1173 (1992). 


*In re Brinkley, 52 Agric. Dec. 252, 254, 257, 261 (1993); but not in Jn re Fly, 51 Agric. Dec. 
1128 (1992). 


“In re Crowe, 52 Agric. Dec. 1132, 1137-38, 1140-41 (1993). 


“In re Callaway, 52 Agric. Dec. 272, 274-76, 281-82. Dr. Raymond Miller, who testified in 
the present case, also testified in Callaway that his examination did not find the horse to be sore. 
The ALJ stated, inter alia (52 Agric. Dec. at 278): 


Dr. Miller testified that if a horse’s way of going, general attitude, stance, 
(continued...) 
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H. Little Weight Accorded to DQP Examinations. 


I also give little weight to the examinations by the DQPs, compared to the 
weight that I give to the examination by the two highly experienced USDA 
veterinarians. Harold White, the DOP on duty at the show, disqualified "A 
Mark For Me" from showing because the horse was "Sensitive Both feet" (CX 
2). He testified that he remembered the exam (more than 2'4 years earlier 
(Tr. 381)), and that I "got some reaction in each of the front pasterns, enough 
that I felt that I had to turn him down, but I did not think it was severe" (Tr. 
382). However, Dr. Knowles’ affidavit states that when the DOP examined 
the horse, the "horse showed a strong withdrawal response of the forelimbs 
along with tightening of the abdominal muscles and shifting of weight to the 
rear feet when the painful areas were palpated" (CX 5), and Dr. Crichfield’s 
affidavit states that the “horse was showing strong signs of pain when DQP 
White was palpating the front pasterns" (CX 6, p. 1). Additionally, Dr. 
Knowles testified that Dr. Riggins, another highly experienced USDA 
veterinarian, who observed the DQP’s examination, asked Dr. Knowles to get 
someone else to help with the USDA examination, since Dr. Riggins’ wife 
knew Respondent Young’s wife (Tr. 15). Dr. Riggins would not have made 
such a request unless the horse’s reaction to the DQP’s examination made 
him (Dr. Riggins) fearful that it would cause trouble with his wife if he were 
to examine the horse. Since the USDA veterinarians train and monitor the 
work of DQPs (Tr. 11, 14, 138-39), I give more weight to the opinions of the 
USDA veterinarians than to those of DOPs. For the same reason, I give little 
weight to the fact that another off-duty DOP examined "A Mark For Me" 
shortly after the two private veterinarians, and found no reaction to palpation 
(Tr. 466-78). 


“\(..continued) 
appearance, and respiration are normal, the horse would be normal and not sore. He 
said that a sore horse would have some loss of function and be considered lame. 


As explained above, that view is contrary to the express terms of the Act, which require only 
that the horse suffers "pain or. . . lameness" (15 U.S.C. § 1821(3)(D)), not both, and, also, fails 
to recognize the changes in soring techniques since the outdated Ames and Auburn studies were 
published in the mid-1970’s, relied on by Dr. Miller and Respondents’ other experts. 
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I. Possibility of Anesthetic Masking Pain for Subsequent 
Examinations. 


In addition, I customarily discount to some extent the results of 
examinations conducted after the USDA veterinarians have determined that 
a horse is sore because of the possibility that a quick-acting anesthetic can be 
applied to a horse’s legs to mask the pain symptoms. Congress recognized 
that "sens‘tivity in the limbs of a horse is frequently masked by application or 
injection of anesthetic substances" (H.R. REP. NO. 1174, 94th Cong., 2d Sess, 
5 (1976), reprinted in 1976 U.S.C.C.A.N. 1700). Although Respondents’ 
experts expressed the view that they would have been able to detect such a 
practice, Dr. Knowles expressed the professional opinion that you might not 
be able to tell whether an anesthetic substance had been used, depending on 
the process (Tr. 120-21, 131-32; see also Dr. Crichfield’s testimony, Tr. 225). 
Similarly, "Respondent’s expert, Dr. Miller, agreed [at a hearing held in 
another case in November 1992] that a topical anesthesia might not, or 
probably would not, be detected (Tr. 417-18)." Jn re McConnell, 52 Agric. 
Dec. 1156, 1168 (1993), aff'd, 23 F.3d 407 (Table) (6th Cir. 1994) (text in 
WESTLAW). In the present case, the opportunity to apply an anesthetic 
substance was limited, since the horse was in public view during the brief 
period before it was examined by Respondents’ experts. But even though 
other persons could possibly have seen Respondents or someone acting on 
their behalf take a few seconds to rub a cream or spray a product on the 
horse’s pasterns, whether such persons would have made an issue out of the 
matter, if it happened, is problematical.* But even without this possibility, 
I regard the views of the two financially disinterested USDA veterinarians as 
more weighty than the views of the private veterinarians in view of the profit- 
motive discussed above, as well as the fact that the USDA veterinarians are 
more experienced than the private veterinarians in detecting soreness under 
the Horse Protection Act. 


“In reversing Judge Kane last month in a Horse Protection Act case, I noted that Judge 
Kane’s criticism of the Department’s veterinarians for not detecting and noting a callus on the 
left foreleg of a horse was unjustified since another trainer appearing at the same show as the 
Respondent in that case admittedly sprayed some black magic on the horse to hide the callus, 
just before it was examined. Jn re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. __, slip 
op. at 19, 67-68 (June 10, 1994), appeal docketed, No. 94-1887 (4th Cir. July 8, 1994). Merely 
because trainers are competitors does not mean that they would report another trainer to 
USDA. 
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J. The Bumping of "A Mark For Me" By Another Horse Could Not 
Have Caused the Pain Responses Observed Here. 


The ALJ concluded that the reactions of "A Mark For Me" to palpation 
might have been magnified because the horse was bumped by another horse 
shortly before the examination. The ALJ states (Initial Decision at 26): 


The evidence of an alternative cause for the horse’s responses to 


palpation is equally effective in countering the inference of the 
existence of soring derived from complaint counsel’s evidence. 
Reported reactions to palpation were the only evidence offered to 
establish the complaint’s allegations. However, respondents presented 
evidence of an incident which occurred immediately prior to the 
inspection of "A Mark for Me" which could have affected the results of 
the Government veterinarian’s examinations. As he was leading "A 
Mark for Me" from the barn to the inspection area to present the 
horse for pre-show inspection, Mr. Young proceeded on a route down 
a road which was crowded with spectators still arriving to see the 
exhibition. (Tr. 320-321) The path which led from this thoroughfare 
to the inspection area consisted of a narrow alleyway utilized by those 
involved in the evening’s performance. (Tr. 321, 375) While 
Mr. Young led the horse along this narrow lane, "A Mark for Me" was 
bumped or disturbed from behind by an unruly [male (Tr. 378-79)] 
horse which was also being led to the inspection area. (Tr. 321-322, 
375-376, 379) "A Mark for Me" became highly agitated as a result of 
this encounter. (Tr. 322, 376) One witness testified that the horse 
"darted to the side and became, you know, more or less hyper... . 
(Tr. 376) Mr. Young testified that he did not attempt to take the 
horse aside to calm it after the incident and prior to the inspection 
because of the brief amount of time available to him prior to the 
commencement of the exhibition. (Tr. 322-323) The occurrence of 
this fracas immediately prior to the Government veterinarians’ 
examinations may have magnified the horse’s reactions to their 
palpations. (CX 9; Tr. 323) 


" 


However, as stated above, the USDA veterinarians testified that they can 
differentiate between pain responses and responses from a nervous or excited 
horse, and that their opinions were based on the consistent and repeatable 
responses to palpation of particular areas, described as "bilateral and ... 
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nearly symmetrical in their locations" (Tr. 47). Those particular areas, and 
only those particular areas, would not have repeatedly and consistently evoked 
reactions upon palpation, unless those particular areas were painful. In 
addition, the Act does not require an extreme degree of pain (although severe 
pain was found here). The Act merely requires that "such horse suffers, or 
can reasonably be expected to suffer, physical pain or distress, inflammation, 
or lameness when walking, trotting, or otherwise moving" (15 U.S.C 
§ 1821(3)(D)). Hence, mild pain is sufficient to be violative of the Act. 

In many Horse Protection Act cases, Respondents contend that the 
responses attributed to pain by the USDA veterinarians resulted from the fact 
that the horse was a stallion, and was more inclined to move when touched 
than other horses. In an Initial Decision by Chief Judge Palmer (adopted by 
the Judicial Officer as the Final Decision), Chief Judge Palmer found that a 
rambunctious stallion was sore, in a case in which Dr. Knowles was one of the 
two USDA veterinarians, stating (Jn re Holt (Decision as to Richard Polch & 
Merrie Polch), 52 Agric. Dec. 233, 240 (1993), aff'd per curiam, No. 93-3369 
(6th Cir. July 27, 1994) (unpublished) (not to be cited as precedent under 6th 
Circuit Rule 24): 


Respondents further attempt to explain away the veterinarians’ 
findings by suggesting that "Flashing Gold," a stallion, is more 
"rambunctious" than other horses and is thus more inclined to move 
when touched. They also suggest that the examinations, which involved 
lifting one of the horse’s feet off the ground, caused the horse to 
become unbalanced and therefore demonstrate what were mistakenly 
interpreted as pain responses. These "explanations" were credibly 
refuted by the veterinarians’ testimony that they could differentiate 
between a pain response and the movements of a rambunctious or off- 
balance horse. 


In Jn re Jordan (Decision as to Sheryl Crawford), 52 Agric. Dec. 1214 
(1993), appeal docketed, No. 93-1852 (D.C. Cir. Dec. 20, 1993), Judge Kane 
filed a Revised* Initial Decision and Order finding that a horse was sore, 
and that the USDA veterinarians, one of whom was Dr. Knowles, could 


“*Judge Kane’s original dismissal of the Complaint, because he believed that the USDA 
veterinarians’ past-recollection-recorded evidence was inherently untrustworthy hearsay, was 
reversed, and the case was remanded to Judge Kane for reconsideration. Jn re Jordan, 51 Agri. 
Dec. 1229 (1992). 
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and | distinguish between a pain reaction and the reaction of a stallion that was 
oked | excited from being confined with a mare “in season" for several hours 

In preceding the examination. The following findings and conclusions by Judge 
vere | Kane were adopted by the Judicial Officer (52 Agric. Dec. at 1221-22, 1225): 
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tion, 18. | Respondent and the horse’s trainer testified that on the night 
SC of the show the horse had been confined with a mare "in season" for 
several hours [preceding] the examination. (Tr. 124, 177-178) 
+ the "Supreme Image" was a three-year old stallion on August 1, 1986. (CX 
> fact 1; Tr. 179) 

ched 

sd by 19. | Respondent and the horse’s trainer testified that on the night 
hate of the show the horse was exceptionally agitated. (Tr. 125, 129, 178- 
f the | 179, 185) 

ch & | 

3369 20. Dr. Riggins’ report of his observations of "Supreme Image" 


r 6th | (CX 1) confirmed at Item 29 respondent’s testimony concerning the 
horse’s agitation. (Tr. 35, 40, 56) Dr. Riggins admitted that a horse’s 
environment and excitement could affect its conditions at examination, 

°’ | but that such would not influence the results of palpation. (Tr. 51) 
| 


21. Dr. Knowles admitted that if a horse is agitated that fact can 
affect his diagnostic opinion (Tr. 98), and, he stated that generally an 
agitated animal would be less responsive to palpation. (Tr. 108) 


to 

ly 

ly 

te 

Ff. When regarded as reliable and probative, complainant’s 
documentary evidence asserting that "Supreme Image" exhibited 
bilateral pain in its forelegs is sufficient to raise the rebuttable 

1214 presumption that the horse was "sore," as provided in the Act, 15 

Kane US.C. § 1825(d)(5). Respondent has not rebutted this statutory 

sore, presumption. Respondent’s only explanation for the sensitivity 

could exhibited by her stallion is that "Supreme Image" was exceptionally 
agitated at the time of the examination because of being confined with 
a mare “in season." While this fact was confirmed by the Government 

USDA veterinarians, and Dr. Riggins acknowledges that agitation would have 

ay, was affected "Supreme Image’s" condition and Dr. Knowles acknowledged 


| Agnc that his diagnostic opinion could be generally affected by a horse’s 
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agitated condition, Dr. Riggins stated that agitation would not influence 
the results of palpation and both veterinarians testified that they 
employ techniques to distinguish a pain response to their palpation 
examination from the behavior of a skiddish or excited horse. 


Ill. Sanction. 


Turning now to the sanction, Complainant proposed that a civil penalty of 
$2,000 be assessed against each Respondent, and that each Respondent be 
disqualified from participating in horse shows for 2 years. The Department's 
current sanction policy is set forth in Jn re S.S. Farms Linn County, Inc. 
(Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. Dee, 
476, 497 (1991), affd, 991 F.2d 803 (9th Cir. 1993) (Table) (text in 
WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36-3), as 
follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent, and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
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warranted (Jn re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto); Jn re Elliott (Decision as to William Dwaine 
Elliott), 51 Agric. Dec. 334, 350-51 (1992), aff'd, 990 F.2d 140 (4th Cir. 1993), 
cert. denied, 114 S.Ct. 191 (1993). Administrative officials’ sanctions and 
recommendations are given substantial weight and their recommendation 
herein was that each violation deserved the routinely appropriate amount of 
$2,000 for the first offense. 

I find that the nature, circumstances, extent, and gravity of the prohibited 
conduct all warrant a $2,000 civil penalty as to each Respondent in this case. 
The seriousness of the soring of horses has been recognized not only by 
Congress but, also, in scores of cases decided under this Act. Respondent 
Young has been a trainer since 1964 (Tr. 293). Respondent Sherman has 
owned a large number of Tennessee Walking Horses for many years, including 
about 21 to 22 horses in 1990 (Tr. 357). He employed Respondent Young for 
the 9 years preceding this incident (CX 9, p. 2). Respondent Sherman knew 
that Respondent Young used action devices to train the horse (CX 9, p. 3). 
Action devices and/or chemicals can cause soring. Each Respondent knew 
that the abuse of horses by chemicals or chains was improper at the time "A 
Mark For Me" was entered due to their previous alleged violations resolved 
through consent decisions (CX 12, 13). The culpability of each Respondent 
is high, since each failed to prevent the soring of "A Mark For Me." 

In addition, the pain responses on the anterior pasterns of "A Mark For 
Me" were described as "very sore" (CX 4), "extreme" (CX 5), and "very strong" 
(CX 6). Furthermore, the pain responses were "bilateral and they were nearly 
symmetrical in their locations" (Tr. 47), giving rise to the inference that they 
were intentionally inflicted. However, intent is not an element of the violation 
(see Stamper, Appendix). Although these are the first proven offenses of the 
Respondents, soring is so detrimental to the walking horse industry, and 
involves such an inhumane practice, that a $2,000 civil penalty is appropriate 
for the first offense. See In re Holt, 49 Agric. Dec. 853, 865 (1990); Stamper, 
Appendix. 

With respect to ability to pay, and the effect of a civil penalty on the ability 
of the Respondents to continue to do business, it is the position of this 
Department that it is the responsibility of the Respondents to come forward 
with some evidence indicating an inability to pay, or an inability to continue 
to do business. (See In re Holt, 49 Agric. Dec. at 865-66; In re Spencer 
Livestock Comm’n Co., 46 Agric. Dec. 268, 463 (1987), aff'd on other grounds, 
841 F.2d 1451 (9th Cir. 1988)). No issue is involved here, in this respect, since 
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Respondents stipulated that they are able to pay a $2,000 civil penalty, and 
that such a penalty would not impair their ability to continue in business 
(Finding 32). 

Complainant recommended that each Respondent should be disqualified 
for 2 years, rather than 1 year, because of their prior consent proceedings, 
citing In re McConnell, 52 Agric. Dec. 1156, 1171 (1993), aff'd, 23 F.3d 407 
(Table) (6th Cir. 1994) (text in WESTLAW), in which it was held, "The Chief 
ALJ correctly increased the customary [1-year] first offender disqualification 
order to 2 years because two consensual suspensions of 6 months each did not 
deter the present violation (Initial Decision at 12).". However, here, 
Respondent Young had only one consensual 6-month suspension (CX 13) and 
Respondent Sherman had only one consensual 8-month suspension (CX 
14).“ Accordingly, the customary 1-year disqualification order seems 
sufficient here. The disqualification is in addition to any pertinent civil penalty 
and is discretionary to the Secretary. Recent cases and those decisions going 
back to the passage of the disqualification amendment to the HPA in 1976* 
show that a 1-year minimum disqualification ordinarily accompanies a civil 
penalty for a first-time soring violation. This policy was recently restated in 
Elliott, supra, 51 Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


“The prior consent order as to each Respondent was based on alleged violations occurring 
at the Tennessee Walking Horse National Celebration at Shelbyville, Tennessee, in 1986 and 
1989 (CX 13, 14), which is the same show involved in the present 1990 violation. In view of the 
prestige to the horse, trainer and owner from winning at the National Celebration, there isa 
strong incentive to win at that particular event. Out of about 336 horses examined by USDA 
at the 1990 National Celebration involved here, 17 horses, or 5%, were found to be sore (Tr. 
161-62). 


“*The disqualification provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic means to pay the civil penalties as 
operation costs. See H.R. Rep. No. 1174, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 
U.S.C.C.A.N. 1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983). 
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Congress has provided the Department with the "tools" 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 
trainer) who allows one of his horses to be exhibited while 
sore.” 


‘(There is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,} I can envisage no circumstance presently warranting 
an exception from this policy.“° [Bracketed material is in 
Rowland. 


Congress passed the 1976 amendments to the Act to strengthen the Act 
and enhance the Secretary’s ability to end the soring of horses. The 
authorization for disqualification is among the most notable devices to 
accomplish that end. For the reasons set forth in Stamper, the customary, 
minimum disqualification period should be imposed here. 

Any of Respondents’ arguments not specifically addressed herein have 
nonetheless been considered, found to be without merit, and are rejected to 
the extent that those arguments are inconsistent with the Decision and Order 
herein. 

For the foregoing reasons, the following Order should be issued. 


“It is my policy to examine the facts and circumstances of each case to see whether an 
exception to this policy is warranted. An examination of the record here does not lead me to 
believe that an exception is warranted. In this respect, however, I am necessarily influenced by 
the views expressed in Stamper (attached as an Appendix) as to why lack of knowledge or intent 
should not be a circumstance mitigating the sanction. Since there is never, or almost never, 
proof of knowledge or intent, if that were cause for not imposing a disqualification order, there 
would never, or almost never, be a disqualification order issued. The civil penalty for soring 
would be an acceptable cost of doing business, and the remedial purposes of the Act would not 
be achieved. But if the Stamper views are correct, viz., that a disqualification order is ordinarily 
necessary to achieve the Act’s purpose even where there is no proof of knowledge or intent, it 
would take an extraordinary circumstance to warrant not imposing a disqualification order. 
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Order 


1. Respondent Bill Young is assessed a civil penalty of $2,000, which shall 
be paid by certified check or money order, made payable to the Treasurer of 
the United States, and forwarded to Sharlene A. Deskins, Esq., Office of the 
General Counsel, Room 2014, South Building, United States Department of 
Agriculture, Washington, D.C. 20250-1417, within 30 days from the date of 
service of this Order on Respondent. 

2. Respondent Floyd Sherman is assessed a civil penalty of $2,000, which 
shall be paid by certified check or money order, made payable to the 
Treasurer of the United States, and forwarded to Sharlene A. Deskins, Esq, 
Office of the General Counsel, Room 2014, South Building, United States 
Department of Agriculture, Washington, D.C. 20250-1417, within 30 days from 
the date of service of this Order on Respondent. 

3. Each Respondent is disqualified for 1 year from showing, exhibiting or 
entering any horse, directly or indirectly through any agent, employee, or 
other device, and from judging, managing or otherwise participating in any 
horse show, horse exhibition, horse sale or auction. 

The provisions of this disqualification order as to each Respondent shall 
become effective on the 30th day after service of this Order on said 
Respondent. 


APPENDIX 


Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d | 


1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
{Not published herein. - Editor] 


In re: BILL YOUNG AND FLOYD SHERMAN. 
HPA Docket No. 91-203. 
Stay Order filed August 30, 1994. 


Sharlene A. Deskins, for Complainant. 

G. Thomas Blankenship, Indianapolis, IN, for Respondents. 
Initial decision issued by Paul Kane, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 
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In re: KATHY ARMSTRONG. 
HPA Docket No. 92-25. _ 
Decision and Order filed August 12, 1994, 


Civil penalty — Horse soring — Horse owner and trainer — Entering — Sanction policy — 
Statutory presumption. 


The Judicial Officer reversed the Decision by Judge Hunt (ALJ), which dismissed the Complaint 
alleging that Respondent entered for the purpose of showing or exhibiting a horse while the 
horse was sore. The Judicial Officer assessed a civil penalty of $1,200. A horse may be found 
to be sore based solely upon the professional opinion of veterinarians from their palpation of 
the horse’s pasterns. Evidence showing that Respondent applied a whitener to the pasterns of 
the horse to improve its appearance, rather than to affect its gait, which caused abnormal 
bilateral sensitivity in its pasterns, together with the uncontradicted testimony of the USDA 
veterinarians, based upon their palpation findings, that the horse would experience pain when 
moving, is sufficient to prove that the horse was sore. Also, the statutory presumption was 
raised by the abnormal bilateral sensitivity. Neither the soring evidence nor the statutory 
presumption was rebutted by Respondent’s evidence that the whitener was not applied for the 
purpose of affecting the horse’s gait. Intent is not an element of the violation. Unique 
circumstances warrant a reduction in the maximum civil penalty and the omission of a 
disqualification order. 


Tejal Mehta, Esq., and Stephanie Parent, Esq., for Complainant. 
Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seqg.). On December 17, 1993, 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 
Order in which he dismissed the Complaint, which alleges that Respondent 
Kathy Armstrong was the owner and the trainer of "Sun Ray’s Cricket," which 
horse Respondent entered, for the purpose of showing or exhibiting, at a 
horse show while the horse was sore. 

On February 18, 1994, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 

(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
(continued...) 
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Respondent did not file a response. On March 21, 1994, the case was 
referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is reversed. However, since I agree with much of the 
ALJ’s Initial Decision, for convenience, I am adopting portions of the ALJ's 
Initial Decision, with additions shown by brackets, deletions shown by dots, 
and with trivial editorial changes not specified. Additional conclusions by the 


Judicial Officer follow the ALJ’s Initial Decision. The 1-year disqualification [ 
order originally requested by the administrative officials was dropped on | 


appeal, leaving a sanction request for a $2,000 civil penalty. My final Decision 
and Order finds that Respondent committed the violation charged in the 
Complaint, and imposes a $1,200 civil penalty, for the reasons stated below, 


Statute 
The following statutory provisions are applicable to this case. 
Section 2(3) of the Act (15 U.S.C. § 1821(3)) provides: 


As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means 
that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 


*(...continued) 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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e Ww etl ; 
' practice involving a horse, 


ca | and, as a result of such application, infliction, injection, use, or 
an practice, such horse suffers, or can reasonably be expected to suffer, 
d a j physical pain or distress, inflammation, or lameness when walking, 
. a trotting, or otherwise moving, except that such term does not 
7 ' include such an application, infliction, injection, use, or practice in 
3 ™ connection with the therapeutic treatment of a horse by or under 
= the supervision of a person licensed to practice veterinary medicine 

: 

| 

5 

j 

| 

| 

f 


a in the State in which such treatment was given. 
€ 


low. | Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose 
of showing or exhibiting in any horse show or horse exhibition, any 
horse which is sore, (C) selling, auctioning, or offering for sale, in 
any horse sale or auction, any horse which is sore, and (D) allowing 
any activity described in clause (A), (B), or (C) respecting a horse 

ns Tee 
which is sore by the owner of such horse. 


Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be liable 
to the United States for a civil penalty of not more than $2,000 for 
— each violation. No penalty shall be assessed unless such person is given 
rs and notice and opportunity for a hearing before the Secretary with respect 
to such violation. The amount of such civil penalty shall be assessed 
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by the Secretary by written order. In determining the amount of such 
penalty, the Secretary shall take into account all factors relevant to such 
determination, including the nature, circumstances, extent, and gravity 
of the prohibited conduct and, with respect to the person found to have 
engaged in such conduct, the degree of culpability, any history of prior 
offenses, ability to pay, effect on ability to continue to do business, and 
such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


(3) If any person fails to pay an assessment of a civil penalty after 
it has become a final and unappealable order, or after the appropriate 
court of appeals has entered final judgment in favor of the Secretary, 
the Secretary shall refer the matter to the Attorney General, who shall 
recover the amount assessed in any appropriate district court of the 
United States. In such action, the validity and appropriateness of the 
final order imposing the civil penalty shall not be subject to review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
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subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding under the Horse Protection Act, as 
amended, 15 U.S.C. § 1821 et seg. ("Act"), instituted by a complaint filed on 
June 23, 1992, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture. 

The complaint alleges that respondent Kathy Armstrong was the owner 
and trainer of a horse known as “Sun Ray’s Cricket." The complaint alleges 
that on March 9, 1991, respondent violated section 5(2)(B) of the Act (15 
US.C. § 1824(2)(B)) by entering the horse in the Georgia National Horse 
Show in Perry, Georgia, for the purpose of showing or exhibiting the horse 
while it was sore. 

In her answer, respondent admitted that she was the owner and trainer of 
"Sun Ray’s Cricket," but denied that she had sored the horse. 

A hearing was held on August 18, 1993, in Atlanta, Georgia. Complainant 
was represented by Tejal Mehta, Esq., and Stephanie Parent, Esq. 
Respondent represented herself. 


Facts 


The record shows that respondent Kathy Armstrong entered a horse she 
owned called "Sun Ray’s Cricket" in the Georgia National Horse Show in 
Perry, Georgia, on March 9, 1991. (CX 4.) The horse was to be exhibited 
twice that day. Prior to the horse’s second showing the show’s designated 
qualified person ("DQP"), A. M. "Bo" Turner, examined the horse. Turner 
found that "Sun Ray’s Cricket" was sensitive in both front feet and disqualified 
the horse from the competition. (CX 5, 6.) 

The horse was then examined for soreness by the two USDA veterinarians 
assigned to the show, Hugh V. Hendricks, D.V.M., and Ronald S. Zaidlicz, 
D.V.M. Dr. Hendricks said that soreness in a horse usually results from the 
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application of a chemical or caustic agent, or from the use of an action device, 
and that a sore horse would be likely to experience pain when walking or 
moving. (Tr. 22-23.) Dr. Zaidlicz said that horses are sored to induce or 
“enhance the gait or somehow or another alter the gait," and that a sore horse | 
would likely experience pain when moving or walking. (Tr. 52, 54.) 

Dr. Hendricks and Dr. Zaidlicz found when they palpated “Sun Ray’ 
Cricket’s" front pasterns that the horse responded by pulling back its head and f 
the limb being palpated, tensing its abdominal muscles, and shifting its weight, | 
Both veterinarians testified that this sensitivity indicated that the horse § 
experienced pain when its pasterns were palpated. [The pain responses were | 
referred to by Dr. Hendricks as "strong and definite," "consistent and } 
repeatable upon palpation of the sensitive areas" (CX 1), and by Dr. Zaidlicz 
as "definite," "consistent and repeatable each time the areas marked on Vs | 


FORM 19-7 were palpated" (CX 2). Both veterinarians ruled out natural 
causes for the consistent and repeated responses to palpation, such as a 
nervous or high-strung horse, a horse silly about its feet, or accidental injury 
or disease (Tr. 22-24, 31, 53-54, 57-59, 71-72).] They agreed that the horse 
was sore and "wrote up" respondent on a USDA VS FORM 19-7 ("SUMMARY 
OF ALLEGED VIOLATIONS"). They also noted on the form that 
"Sun Ray’s Cricket" did not wear any action devices, that its "way of going" was 


normal, and that there was no prohibited substance on the horse’s feet. (CX | 
1, 2, 3.) They also testified that the horse did not seem to experience pain 
when it walked [(see CX 3: VS FORM 19-7, Item 29. WAY OF GOING "NORMAL 
PRESHOW")] and that they had no opinion as to what [specifically] had caused 
the horse to be sore. (Tr. 31, 34, 71, 89.) [However, each veterinarian 
expressed his professional opinion, based on the results of his palpation, that 
the horse would experience pain when walking or moving (Tr. 23, 31, 54, 60- 
61, 71-72, 85-86).] 

Respondent testified that she had personally trained "Sun Ray’s Cricket,’ 
a white spotted horse, and that she had never sored it or any other horse. } 
(Tr. 102, 120.) "I don’t believe," she said in her answer to the complaint, "in f 
the practice of soring or causing pain in any animal to make it perform for 
our pleasure. I have always believed that the best way to promote the 
Walking Horse Breed (or any breed of horse) is to breed for the ease of the 
natural gait or ability and not to torture the horse to perform for us!" 

She said that she has exhibited horses on many occasions and had never 
been written up. She also said that, except for one brief occasion in 1989, she | 
does not put chains on her horses. (Tr. 105; RX 3.) 

With respect to the incident on March 9, 1991, respondent testified that 
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after the USDA veterinarians found that "Sun Ray’s Cricket" was sore, she 
reflected on what might have caused the horse’s sensitivity. She said that the 
day before the show she had, as she had always done, put a "whitener" on the 
horse’s white mane and legs to remove the discoloration caused by dust. She 
stated that the whitener she used was one that she had not used before 
except for "a couple times" (Tr. 124),] and that the directions said to leave it 
on for about five minutes, but that she had left it on for five to ten minutes 
to remove more of the dirt. She said the directions contained no warning 
about not leaving it on for more than five minutes. (Tr. 104, 113, 122-124.) 

Respondent testified that she had then rinsed off the whitener, used a 
blower to dry the skin, and then wrapped the horse’s legs. [She testified that 
she was not sure that the horse’s legs "down at the Coronet band" were 
completely dry (Tr. 104).] The next day (the day of the show) she noticed 
when she unwrapped the legs that they were a "little tender" when she brushed 
them, but that the horse did not appear to be in any discomfort when it 
walked or when she rode it. She also said that the horse passed the DQP’s 
examination for the first class in which "Sun Ray’s Cricket" was exhibited on 
March 9. (Tr. 102-126.) [Dr. Zaidlicz testified that when he checked the 
horse after the first class, "I thought that that horse might have some 
sensitivity then and asked Dr. Hendricks, I think, to check that horse and he 
didn’t agree with me, so we didn’t write that horse [as sore] at that time" (Tr. 
69; see also Tr. 77). Respondent was not advised of their findings for the first 
class.] 

Respondent said that she later spoke to a veterinarian who had used the 
same whitener on horses the veterinarian exhibits. The veterinarian told her 
that the whitener contained a detergent and that a detergent could cause skin 
irritation if not completely washed off. Respondent said that in the case of 
"Sun Ray’s Cricket" she had rinsed its legs as well as she ever had but that she 
cannot be certain that she had washed off all the detergent before wrapping 
the horse’s legs. (Tr. 124-125.) 

Dr. Zaidlicz testified that, although he was not familiar with whiteners, he 
was aware that substances are used on horses to enhance a horse’s cosmetic 
appearance. (Tr. 83.) However, he did not indicate that such practices are 
inappropriate or unlawful or are used to affect a horse’s gait or performance. 
Dr. Hendricks stated that he did not think there would be a problem with a 
properly used whitener. (Tr. 34.) 

Wayne Abee, a horse trainer who had trained and exhibited horses for 
thirty-five years, testified that respondent is kind to all animals, not just 
horses, and that he believed that she would not only not sore a horse, but 
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would not know how to do it. Abee, who has been the farrier for "Sun Ray; 
Cricket," said that it is a "hyper" horse that has been "petted too much." 
stated that it is not a very competitive horse because of its disposition and tha 
at times it has had to be tranquilized before being shoed or transported. (Tr. 
90-99.) 

Dr. Zaidlicz also stated that when he saw a video tape of "Sun Ray; 
Cricket" being exhibited it was not, for whatever reason, a "happy horse" in th 
show ring. (Tr. 139.) 

Respondent also presented a statement from another veterinarian, W, 
Michael Younker, D.V.M., who vouched for respondent’s character ani 
humane treatment of animals. Dr. Younker stated that, knowing respondent 
for many years as a client and friend, he was "confident that she would never 
injure, hurt, or sore an animal for any reason." (RX 6.) 


Discussion 
The Horse Protection Act in [15 U.S.C. §) 1824(2) prohibits the entering, | 


showing, or exhibition of a "sore" horse. Section [2(3)] of the Act states that 
[(15 U.S.C. § 1821(3))): 


(3) The term "sore" when used to describe a horse means that-- 


(A) an irritating or blistering agent _has been applied, 
internally or externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 


(D) any other substance or device has been used by a | 


person on any limb of a horse or a person has engaged in a 


practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
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. “i trotting, or otherwise moving... . (Emphases added [by the ALJ].) 
ak The Congressional purpose in enacting the law was to end the inhumane 
1 a practice of soring a horse "merely to develop a winning trait in the show ring. 
‘} 121 Cong. Rec. 4064 (1975). In [15 U.S.C. §] 1822, the Act states that 
R | "Congress finds and declares that . . . (2) horses shown or exhibited which are 
int sore, where such soreness improves the performance of such horse, compete 


unfairly with horses which are not sore." (Emphasis added [by the ALJ].) 
However, because veterinarians in most cases cannot determine the exact 


an, W.} method used to sore a horse, the Act, in [15 U.S.C. §] 1825(d)(5), provides 
" ani i 9 ’ - - P ‘ e.8 ¢@ . . 
ada that if a horse does no more than manifest bilateral abnormal sensitivity in its 


front or rear legs it shall be presumed to be sore. 

...]T)he Secretary does not require the complainant to prove the method 
used to make the horse sore or prove that the method will reasonably be 
expected to cause the horse pain when it walks or moves. Larry Edwards, 49 
Agric. Dec. 188, 205 (1990){, aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S.Ct. 1475 (1992)}; Pat Sparkman, 50 Agric. 
Dec. 602, 614 (1991). The complainant also does not have to prove that the 
owner or exhibitor intended to sore the horse, or even to prove that the owner 
or exhibitor knew the horse was sore. Eldon Stamper, 42 Agric. Dec. 20, 44 
(1983)[, aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 
(1992)]. If the complainant shows that the horse has bilateral abnormal 
sensitivity, it is presumed, without more, to be sore as defined in the Act. 

| This presumption, however, is rebuttable. Jackie McConnell, 44 Agric. Dec. 

| 712, 721 (1985)[, vacated in part, Nos. 85-3259, 3267, 3276 (6th Cir. Dec. 5, 
‘ 1985) (consent order substituted for original order), printed in 51 Agric. Dec. 
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"never 
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313 (1992)]. 

The palpation of "Sun Ray’s Cricket" on March 9, 1991, by Dr. Hendricks 
and Dr. Zaidlicz, shows that the horse had abnormal bilateral sensitivity and 
thus raised the presumption under [15 U.S.C. §] 1825(d)(5) of the Act that it 
was sore... . 

Respondent questions the validity of a determination that the horse was 
sore based solely on palpation. However, the Secretary’s established policy for 
examinations has been that a finding that a horse is sore can be based solely 
on palpation. Charles Sims and Robert Wiley, [52] Agric Dec. [1243, 1259-60 
(1993)]. 


=m Ip 


In rebuttal, Respondent, who I find was a credible witness, testified that 
the apparent cause of the horse’s bilateral sensitivity was not a substance used 
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to affect the horse’s gait or performance, but a whitener that she had used on 
the horse the night before the show for the sole purpose of improving the 
horse’s cosmetic appearance. As there is no evidence to the contrary, I find | 
that, through inadvertence, respondent did not completely wash off the 
whitener from the horse’s legs and that the detergent in the whitener irritated 
"Sun Ray’s Cricket’s" skin, causing them to be sensitive when examined on 
March 9. 

Dr. Zaidlicz indicated in his testimony that it is not uncommon for 
exhibitors to use substances to improve a horse’s cosmetic appearance, but did 
not indicate that such a practice is inhumane or affects a horse’s performance 
or otherwise is an unfair, inappropriate or unlawful method of competition! 
Dr. Hendricks also opined that a whitener would not normally affect a horse, 


Findings of Fact 


1. Respondent Kathy Armstrong was the owner and trainer of a horse 
called "Sun Ray’s Cricket." 

2. On March 9, 1991, respondent entered "Sun Ray’s Cricket" in the 
Georgia National Horse Show in Perry, Georgia. 


3. “Sun Ray’s Cricket" had abnormal bilateral sensitivity in its front 
pasterns on March 9, 1991. 

4. The sensitivity was caused by a "whitener" containing a detergent. 

5. The whitener was applied to the horse’s mane and legs solely for the 
purpose of improving its cosmetic appearance and not to affect its 
performance. 

6. The whitener was inadvertently not completely rinsed off the horse’s 
legs. 

7. Whiteners and detergents [when used properly] are not substances or 
agents that can reasonably be expected to cause a horse to suffer pain, 
distress, lameness or inflammation when it walks, trots, or moves[; however, 
if the detergent (which is within the definition of "any other substance," 15 


"Action devices, on the other hand, such as chains that are used to affect _a_horse’s 
performance do become unfair methods of competition and unlawful if they cause a horse to 
become sore. Owners and exhibitors are therefore considered “absolute guarantors" that devices 
used to affect a horse’s gait will not sore a horse. Jackie McConnell, 44 Agric. Dec. 712, 724 
(1985), [vacated in part, Nos. 85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent order 
substituted for original order), printed in 51 Agric. Dec. 313 (1992)]. 
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US.C. § 1821(3)(D)) is misapplied to the horse’s pasterns, the horse can 
suffer, or can reasonably be expected to suffer, pain while moving--which is 
what happened herein.] 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Although I am reversing the ALJ’s ultimate determination herein, I agree 
with the ALJ’s Findings of Fact, except that Finding of Fact 7 is augmented 
to differentiate between a _ properly-applied and a_ misapplied 
whitener/detergent. The way the statute is written, the facts in this record 
dictate a conclusion of soring. Notwithstanding the ALJ’s understandable 
empathy with the Respondent’s plight, the proper way to respond would have 
been to lessen the sanction, rather than to dismiss the Complaint, as 
explained, infra. 

To summarize the decision below, the ALJ correctly found that 
owner/trainer Kathy Armstrong "entered," I infer as that term is used in 15 
US.C. § 1824(2)(B), "Sun Ray’s Cricket," in the Georgia National Horse Show 
on March 9, 1991 (Initial Decision at 2; Findings 1, 2). The ALJ correctly 
stated that Designated Qualified Person (DQP) A.M. "Bo" Turner found the 
horse sensitive in both feet and disqualified the horse from competition 
(Initial Decision at 2; CX 5, 6). 

The ALJ correctly found that USDA veterinarians/expert witnesses Drs. 
Hendricks and Zaidlicz credibly testified that "Sun Ray’s Cricket" consistently 
exhibited abnormal painful bilateral sensitivity when palpated (Initial Decision 
at 2), which the ALJ found abnormal (Finding of Fact 3). Moreover, the ALJ 
noted the fact that both USDA veterinarians found, when they palpated this 
horse, it responded by "pulling back its head and the limb being palpated, 
tensing its abdominal muscles, and shifting its weight." (Initial Decision at 2). 
This much about the Initial Decision is correct, as written. 

Unfortunately, the ALJ did not go far enough when he stated, under 
"Facts," that the veterinarians “also testified that the horse did not seem to 
experience pain when it walked and that they had no opinion as to what had 
caused the horse to be sore. (Tr. 31, 34, 71, 89)." (Initial Decision at 2-3.) 
The decisive fact is that both USDA veterinarians expressed their professional 
opinion--which is not contradicted in the record--that the horse would 
experience pain when moving (Tr. 23, 31, 54, 60-61, 71-72, 85-86). And both 
veterinarians ruled out natural causes for the consistent and repeated 
responses to palpation, such as a nervous or high-strung horse, a horse silly 
about its feet, or accidental injury or disease (Tr. 22-24, 31, 53-54, 57-59, 
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71-72). The ALJ’s Findings, not challenged on appeal, that a substance was | 


applied to the horse’s pasterns by Respondent, which caused abnormal 
bilateral sensitivity in its front pasterns, together with the uncontradicted 
expert opinions of the USDA veterinarians that the horse would experience 
pain when moving, is enough to require the conclusion that the horse was 
sore, within the definition in 15 U.S.C. § 1821(3). Under the statutory 
definition, a horse is sore if, "any . . . substance . . . has been used by a person 
on any limb of a horse . . . and, as a result of such application, . . . such horse 
suffers, or can reasonably be expected to suffer, physical pain ... when 
walking, trotting, or otherwise moving" (15 U.S.C. § 1821(3)). 

The ALJ seems to be construing the Act as if it had not been amended in 
1976. Prior to the 1976 amendment, the statutory definition in the Act 
provided (15 U.S.C. § 1821(a) (1970) (emphasis added)): 


(a) A horse shall be considered to be sored if, for the purpose of 
affecting its gait-- 


(1) a blistering agent has been applied after December 9, 1970, 
internally or externally to any of the legs, ankles, feet, or other parts 
of the horse; 


(2) burns, cuts, or lacerations have been inflicted after 
December 9, 1970, on the horse; 


(3) a chemical agent, or tacks or nails have been used 
December 9, 1970, on the horse; or 


(4) any other cruel or inhumane method or device has been used 
after December 9, 1970 on the horse, including, but not limited to, 
chains or boots; 


which may reasonably be expected (A) to result in physical pain to the 
horse when walking, trotting, or otherwise moving, (B) to cause extreme 
physical distress to the horse, or (C) to cause inflammation. 


The legislative history of the Horse Protection Act Amendments of 1976 
shows that Congress specifically intended to eliminate the need to show intent. 
H.R. REP. No. 1174, 94th Cong., 2d Sess. 1-2 (1976); S. REP. NO. 418, 94th 
Cong., 1st Sess. 3, 4 (1975). Specifically, it is stated in H.R. REP. No. 1174, 
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94th Cong., 2d Sess. 1-2 (1976), reprinted in 1976 U.S.C.C.A.N. 1696: 


The legislation makes the following substantive modifications in the 
existing law governing this program: 


1. Revises the definition of "sore" under existing law to eliminate 
the requirement that the soring of a horse must be done with the 
specific intent or purpose of affecting its gait. 


Accordingly, the following Findings and Conclusions by the ALJ are 
irrelevant (Initial Decision at 8-9): 


In rebuttal, Respondent, who I find was a credible witness, testified 
that the apparent cause of the horse’s bilateral sensitivity was not a 
substance used to affect the horse’s gait or performance, but a whitener 
that she had used on the horse the night before the show for the sole 
purpose of improving the horse’s cosmetic appearance .... 


Although a veterinarian told respondent after the fact that the 
detergent in a whitener might cause skin irritation if not completely 
washed off, there is no evidence that whiteners or detergents are 
known caustics or irritants or prohibited agents that, when applied to 
a horse, can reasonably be expected to cause a horse pain or distress 
when it walks, trots, or moves. 


The ALJ’s apparent failure to recognize the effect of the 1976 amendments 
is also shown in his footnote 2 (Initial Decision at 8, n.2), stating: 


Action devices, on the other hand, such as chains that are used to 
affect a horse’s performance do become unfair methods of competition 
and unlawful if they cause a horse to become sore. Owners and 
exhibitors are therefore considered "absolute guarantors" that devices 
used to affect a horse’s gait will not sore a horse. Jackie McConnell, 
44 Agric. Dec. 712, 724 (1985)[, vacated in part, Nos. 85-3259, 3267, 
3276 (6th Cir. Dec. 5, 1985) (consent order substituted for original 
order), printed in 51 Agric. Dec. 313 (1992)]. [Emphasis added by the 
ALJ.] 
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Under the 1976 amendments, owners and exhibitors are "absolut 
guarantors" as to any substance applied to a horse’s pasterns, irrespective ¢ 
whether it was used to "affect a horse’s performance," in the words of th 
ALJ, note 2, or "for the purpose of affecting its gait," in the words of the 191) 
definition prior to the 1976 amendments. 

The ALJ’s only conclusion, that would, if accurate, have indicated that th 
horse did not meet the statutory definition of a sore horse, is the followin 
(Initial Decision at 9): 


Moreover, at the time the horse was examined, according to the two 
USDA veterinarians conducting this examination, "Sun Ray’s Cricket" 
appeared to move normally and its "way of going" was normal which, 
I find, shows that the horse, despite its sensitivity, was not suffering 
"physical pain or distress, inflammation or lameness" when it walked or 
moved. 


However, as stated above, each of the USDA veterinarians expressed his 
professional opinion, based on the consistent and repeatable results of his 
palpation, that the horse would experience pain when moving (Tr. 23, 31, 54, 
60-61, 71-72, 85-86). There is no evidence to the contrary. Hence, the ALJ's 
only conclusion supportive of his result is without any support in the record. 
Both USDA veterinarians testified that a sore horse, that would experience 
pain when moving (see the transcript references just cited), might still appear 
to have a normal gait (Tr. 25, 32-35, 37-38, 46, 56-57, 59-60, 72-73, 75). For 
example, Dr. Hendricks testified (Tr. 25): 


Q. Can a horse be sore even if it appears to walk normally? 


A. Yes. 
Similarly, Dr. Zaidlicz testified (Tr. 59-60): 


Q. Can a horse be sore even if it appears to walk normally? 


A. Absolutely. 


There is no requirement that a horse suffer lameness, or a gait deficit, 
from the application of a substance that causes it to be sore. As stated in In 
re Young, 53 Agric. Dec. , slip op. at 38-39, 53-54 (Aug. 3, 1994) 
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sOlute (Attached as Appendix A): 


tive of 
of the | From my examination of the records in more than 60 Horse Protection 
e 197) Act cases, I have concluded that in most cases, soring does not cause 
a horse to have a gait deficit, i.e., an impairment in its ability to move 
at the normally (see § II(B), infra). Indeed, if that were not the case, there 
Owing would be no need for the Horse Protection Act, because soring would 
F not be practiced to improve the gait of Tennessee Walking Horses. As 
stated in In re McConnell, 44 Agric. Dec. 712, 725 (1985), vacated in 
v0 part, Nos. 85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent order 
c substituted for original order), printed in 51 Agric. Dec. 313 (1992). 
h, 
g 
or Dr. O’Brien’s testimony suggests that he was looking more 
for a "bad image" horse (i.e., one that would present a bad 
image in the show ring), rather than for a horse that was in 
d his some degree of pain. For example, he testified that "a sored 
f his horse really should be reluctant to move on any type of surface 
, 54, if he is sore enough to be sore as pertains to the Act" (Tr. 542). 
Lys But the remedial purposes of the Act would be thwarted if such 
ord, a narrow interpretation of the Act were followed. The 
ence legislative history of the Act shows that Congress wanted to 
pear prevent the type of soring which improves the performance of a 
For horse in the show ring—not merely excessive soring making the 


horse reluctant to move (Appendix, Stamper, slip op. at 56-58). 


Furthermore, the Act expressly defines a “sore” horse as one that 
"suffers, or can reasonably be expected to suffer, physical pain . . . or 
lameness when walking, trotting, or otherwise moving" because of a 
man-made cause (15 U.S.C. § 1821(3)(D) (emphasis added)). "In 
statutory construction ‘or’ is to be given its normal disjunctive meaning 
unless such a construction renders the provision in question repugnant 
to other provisions of the statute." Jn re Beef Nebraska, Inc., 44 Agric. 
Dec. 2786, 2811-12 (1985), aff'd, 807 F.2d 712 (8th Cir. 1986), quoting 
from Gay Union Corp. v. Wallace, 112 F.2d 192, 197 n.15 (D.C. Cir.), 
cert. denied, 310 U.S. 647 (1940). Accord United States v. Field, 255 
cit, U.S. 257, 262 (1921). Hence, lameness, in addition to pain, is not 


Tn required. 
04) 
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. . . Considering all of the Horse Protection Act cases decided by 
the Judicial Officer from June 29, 1990, to the present” (not involving : 
the irrebuttable presumption created by the Scar Rule 


**No Horse Protection Act cases were decided by the Judicial 
Officer from September 12, 1985, through June 28, 1990. 


[(9 C.F.R. § 11.3)]), the evidence as to 19 of the 25 horses, or 76%, 
consisted entirely of the reaction of the horses to palpation.” Even as 
to the other six horses in which there was some evidence of a 


“In re Burks, 53 Agric. Dec. __, slip op. at 8-10, 23-26 (June 24, 
1994); In re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. __, 
slip op. at 8-23, 30, 34-45 (June 10, 1994) (two horses), appeal docketed, 
No. 94-1887 (4th Cir. July 8, 1994); In re Martin, 53 Agric. Dec. _, 
slip op. at 16-17 (Mar. 16, 1994), appeal docketed, No. 94-3394 (6th Cir. 
Apr. 12, 1994); In re Bobo, 53 Agric. Dec. __, slip op. at 32-36 
(Jan. 12, 1994) (same horse, two shows), appeal docketed, No. 94-3311 
(6th Cir. Mar. 24, 1994); In re Kelly, 52 Agric. Dec. 1278, 1288-95 
(1993), appeal docketed, No. 94-1447 (8th Cir. Feb. 18, 1994); In re 
Sims (Decision as to Charles Sims), 52 Agric. Dec. 1243, 1253-62 
(1993); In re Watlington, 52 Agric. Dec. 1172, 1187-92 (1993) (one of 
two horses); Jn re Roach (Decision as to Calvin L. Baird, Sr.), 52 Agric. 
Dec. 1092, 1101-02 (1993), appeal docketed, No. 93-3975 (6th Cir. 
Sept. 10, 1993); In re Wagner (Decision as to Roy E. Wagner and 
Judith E. Rizio), 52 Agric. Dec. 298, 308-13 (1993), aff'd, No. 93-3318 
(4th Cir. Mar. 15, 1994) (unpublished); Jn re Callaway, 52 Agric. Dec. 
272, 284-89 (1993); In re Brinkley (Decision as to Doug Brown), 52 
Agric. Dec. 252, 262-66 (1993); In re Holt (Decision as to Richard 
Polch & Merrie Polch), 52 Agric. Dec. 233, 242-43 (1993), aff'd per 
curiam, No. 93-3369 (6th Cir. July 27, 1994) (unpublished) (not to be 
cited as precedent under 6th Circuit Rule 24); In re Elliott (Decision 
as to William Dwaine Elliott), 51 Agric. Dec. 334, 341 (1992), aff'd, 990 
F.2d 140 (4th Cir.), cert. denied, 114 S.Ct. 191 (1993); In re Smith, 51 
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Agric. Dec. 327, 328-31 (1992); In re Sparkman, 50 Agric. Dec. 602, 
612-14 (1991); In re Holt, 49 Agric. Dec. 853, 856-57 (1991); In re 
Edwards, 49 Agric. Dec. 188, 195-97, 204-06 (1990), aff'd per curiam, 
943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 
1475 (1992). 


slight gait deficit (usually failing to lead freely with a loose rein, and 
sometimes tucked under), the primary evidence in each case was the 
palpation evidence. 


*In re Jordan (Decision as to Sheryl Crawford), 52 Agric. Dec. 
1214, 1229, 1235 (1993), appeal docketed, No. 93-1852 (D.C. Cir. 
Dec. 20, 1993); In re Watlington, 52 Agric. Dec. 1172, 1192 (1993) (one 
of two horses); In re McConnell, 52 Agric. Dec. 1156, 1160 (1993), aff'd, 
23 F.3d 407 (Table) (6th Cir. 1994) (text in WESTLAW); Jn re Crowe, 
52 Agric. Dec. 1132, 1152 (1993); In re Roach (Decision as to Calvin 
L. Baird, Sr.), 52 Agric. Dec. 1092, 1101-02 (1993) (one of two horses), 
appeal docketed, No. 93-3975 (6th Cir. Sept. 10, 1993); In re Gray, 52 
Agric. Dec. 1044, 1073-74 (1993), appeal docketed, No. 93-3875 (6th 
Cir. Aug. 20, 1993). 


The ALJ wrote in his "Discussion" section, as follows (Initial Decision at 
6) (Emphasis added by the Judicial Officer): 


Thus, because of this presumption [(15 U.S.C. § 1825(d)(5))] the 
Secretary does not require the complainant to prove the method used 
to make the horse sore or prove that the method will reasonably be 
expected to cause the horse pain when it walks or moves. Larry 
Edwards, 49 Agric. Dec. 188, 205 (1990); Pat Sparkman, 50 Agric. Dec. 
602, 614 (1991). The complainant also does not have to prove that the 
owner or exhibitor intended to sore the horse, or even to prove that 
the owner or exhibitor knew the horse was sore. Eldon Stamper, 42 
Agric. Dec. 20, 44 (1983). If the complainant shows that the horse has 
bilateral abnormal sensitivity, it is presumed, without more, to be sore 
as defined in the Act. This presumption, however, is rebuttable. Jackie 
McConnell, 44 Agric. Dec. 712, 721 (1985)[, vacated in part, Nos. 
85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent order substituted 
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for original order), printed in 51 Agric. Dec. 313 (1992)]. 


The ALJ erred in the above-italicized passage that states that the | 


rebuttable presumption is responsible for the Complainant not having "to prove 
the method" of soring. The presumption does not cause this, and the Edwards 
and Sparkman cases, to the contrary, do not say that it does. In fact, both 
cases cited (Edwards and Sparkman), on the pages listed, merely quote a 
paragraph from the Holcomb case, on identification of the soring agent, a 
follows (see Edwards, and Sparkman, supra): 


In Jn re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under 
the Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be 
rendered sterile, the Government should not be required to 
prove the soring device or agent applied in a particular case. 


Although Complainant did not prove the method of soring in this case, as_| 


stated above, both USDA veterinarians ruled out natural causes for the 
consistent and repeated responses to palpation, such as a nervous or high- 
strung horse, a horse silly about its feet, or accidental injury or disease (Tr. 
22-24, 31, 53-54, 57-59, 71-72). Moreover, the ALJ’s Findings, not challenged 
on appeal, are that the substance applied by Respondent to the horse’s 
pasterns caused the abnormal bilateral sensitivity in the horse’s front pasterns 
(Initial Decision at 9). 

The ALJ is correct that, under the statutory presumption, a rebuttable 


presumption is raised that the horse is sore if it "manifests abnormal sensitivity | 


or inflammation in both of its forelimbs or both of its hindlimbs" (15 U.S.C. 
§ 1825(d)(5)), even without proof "that the method will reasonably be 
expected to cause the horse pain when it walks or moves" (Initial Decision at 
6). However, in most cases, as in the present case, Complainant does offer 
proof that the horse would suffer pain when moving. And Complainant must 
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© doso when, as here, Complainant wants to prove a case of soring, irrespective 

| of the statutory presumption. In the present case, as shown above, both 
t the | USDA veterinarians expressed their professional opinion--which is not 
prove | contradicted in the record--that the horse would experience pain when moving 
wards | (Tr. 23, 31, 54, 60-61, 71-72, 85-86). 
- both To recap, the two Government veterinarians agreed that the horse was 
ote a | sore as defined in the Act; that the horse would experience pain while walking 
or moving; and that the pain was not caused by any natural cause. These 
findings are typical of the findings in dozens of Horse Protection Act cases 
which I have decided over the years. These cases are necessarily contingent 
upon the subjective evidence developed by the USDA veterinarians’ palpation 
of the subject horse’s front pasterns. Palpation has sometimes been criticized 
as a technique for discovering soring violations. Attached as Appendix A is 
In re Young, 53 Agric. Dec. __ (Aug. 3, 1994), which addresses this issue 
(see particularly, slip op. at 24-58), and explains why I am convinced that 
palpation alone is a highly reliable method of determining whether a horse is 
sore, within the meaning of the Horse Protection Act. 

In the case sub judice, Respondent has convinced the ALJ that the 
abnormal bilateral sensitivity detected by the USDA veterinarians was caused 
by a misapplied detergent which, if properly applied, could not reasonably be 
expected to cause a horse pain or distress when it walks, trots, or moves. I 
agree. But, as shown above, that proves a case of soring under the Act--not 
the absence of soring. Intent is not required under the 1976 amendments to 
the Horse Protection Act. See In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), 
affd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992), 
attached as Appendix B. If a person applies “any . . . substance" to a limb of 
ahorse, including a detergent, and "as a result of such application . . . such 
Tr. | horse suffers physical pain . . . when walking, trotting, or otherwise moving," 
zed | the horse meets the statutory definition of a sore horse (15 U.S.C. § 1821(3)). 
e’; | lt is totally irrelevant that the person did not intend such a consequence, or 
rs that the proper use of the substance (detergent) would not have resulted in 

sensitivity or pain. Hence, there is no need to rely on the statutory 


nt, as 


ee rere ners 


ble | presumption here. Respondent’s admissions and the uncontradicted testimony 
ity of Complainant’s experts prove that the horse was sore when entered. 
Cc The situation here is similar to Elliott v. Administrator, 990 F.2d 140, 146 


be | (4th Cir. 1993), cert. denied, 114 S.Ct. 191 (1993)), in which the court stated 
at (emphasis added): 


ist | Elliott further contends that the ALJ impermissibly relied on the 
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statutory presumption that if a horse is "abnormally sensitive" it is 
deemed to be "sore." 15 U.S.C. § 1825(d)(5). Elliott argues that 
“abnormally sensitive" is so vague as to be violative of due process and 
that equating "abnormal sensitivity" to deliberate treatment to render 
a horse "sore" is an unwarranted and unsupported presumption. We 
find it unnecessary to consider the presumption established by § 
1825(d)(5) in light of the direct evidence that the horses were "sore." 
The examining veterinarians did not simply conclude that the horses 
were abnormally sensitive in two limbs and, therefore, were "sore." 
Each veterinarian testified to the effect that the three horses plainly 
experienced a high degree of pain upon palpation of their forelimbs, 
demonstrated by the horses’ immediate and reflexive pulling away from 
the palpation, rearing up and sagging down on the hindquarters, and 
instinctively cinching up the abdominal muscles. The diagnosis was not 
based upon mere abnormal sensitivity. The veterinarians specifically 
opined that the pain responses were not the result of some other type 
of injury but rather were deliberately inflicted. In other words, the 
horses, when inspected, were "sore" within the meaning of the Act. As 
previously discussed, the veterinarians noted other conditions indicating 
the horses were "sore": (1) hair loss which indicated the use of action 
devices or caustic chemicals; (2) inflammation in the forelimbs; and (3) 
unusual stance, movement and expression. The testimony was in the 
form of professional opinions linking cause and effect, not simple 
reliance on a statutory presumption. Although the ALJ cited the 
presumption, his opinion clearly shows he determined, based on the 
evidence presented, that the animals were "sore" on the days they were 
"entered." Unquestionably, substantial evidence supports those 
conclusions. [Footnote omitted.] Where there is a factual finding that 
a horse was "sore", even in the absence of the presumption, it is irrelevant 
that there may have been reliance on a presumption. Thornton v. USDA, 
715 F.2d 1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 
179, 188 (6th Cir. 1983)). We, therefore, find it unnecessary to 
examine whether or not the presumption passes constitutional muster. 
See Usery v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976). 


In the present case, I rely both on Complainant’s direct evidence that the 
horse was sore, and, also, on the statutory presumption. Respondent's 
evidence that she misapplied a detergent that caused the abnormal bilateral 
sensitivity does not disprove either Complainant’s direct evidence or rebut the | 
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statutory presumption. To rebut the statutory presumption, Respondent must 
present evidence that the horse was not sore--not that she unintentionally 
sored the horse. 

One final matter discussed by the ALJ is worth mentioning. The ALJ 
states (Initial Decision at 7, n.1): 


Complainant’s counsel, at my request, provided, through a post- 
hearing submission, copies of the Secretary’s policies in effect in 1991 
and 1992. The Secretary’s policy in effect in 1991 when "Sun Ray’s 
Cricket" was examined was based on criteria contained in a February 
14, 1989, memorandum which provided that "[a] horse exhibiting one 
or more signs from the examination procedure should be considered 
sore... ." The memorandum then listed five of these signs, such as a 
horse withdrawing its foot when being palpated. (Despite this dubious 
one-sign policy, experienced USDA veterinarians, as in this case, always 
looked for more than one sign before determining that a horse was 
sore.) On August 31, 1992, the Secretary (through its APHIS officials) 
promulgated a new memorandum entitled "Policy--Horse Protection 
Act Inspection Procedures" in which he declared that the February 14, 
1989, memorandum was "obsolete and should be discarded." The 
memorandum goes on to state: 


The writing of a federal case (sore horse) should not be based 
upon a list or categorization of indicia, but upon observed 
equine responses to the examiner’s inspection procedures, 
locomotor gait abnormalities, abnormal physical findings, and 
inspection criteria prescribed in Section 11.21 of the regulations; 
not withstanding the limitation as to who or whom shall be 
conducting the inspection or other subsections. [Emphases in 


original.] 


The memorandum, although rendering the old memorandum 
"obsolete," does not provide that the new policy was to have retroactive 
effect. 


The paragraph of the August 31, 1992, memorandum preceding the 
paragraph quoted by the ALJ states: 


A sore horse is one which experiences or manifests pain, suffering, 
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or distress when examined in an inspection process as prescribed by the 
regulations and conducted by Animal and Plant Health Inspection 
Service (APHIS) veterinarians. Similarly, a horse is considered sore if 
it can reasonably be expected to experience these signs upon moving 
or performing in any event. Examination techniques and findings are 
supported by various protocols involving an efficient, thorough 
inspection procedure. The incorporation of professional veterinary 
training and objectivity in gathering exam data is fundamental when 
formulating a sore diagnosis under the Horse Protection Act (HPA). 


In my view, the new policy does not change the actual practice that had 


been followed by the USDA veterinarians in 1990, 1991, and 1992. As stated 
in In re Young, 53 Agric. Dec. , Slip op. at 12, 57 (Aug. 3, 1994)): 


Specifically, the Department’s protocol (RX 1), dated February 14, 
1989, stated that a horse would be considered to be sore if it exhibited 
only "one" indicia of pain, but Dr. Knowles testified that, in practice, in 
1990, "we are asking for more than one indicia of pain" (Tr. 61). 


With respect to the Fiscal Year 1993 language in the Appropriations 
Act, i.e., that no funds shall be used to pay the salary of a USDA 
veterinarian who "relies solely on the use of digital palpation as the 
only diagnostic test to determine whether or not a horse is sore under 
such Act," that would probably not result in any change in USDA 
practice. USDA veterinarians never conduct an examination based 
solely on digital palpation, without also looking at the general 
appearance of the horse, and its way of going, etc. (Findings 14, 30). 
However, after considering various diagnostic tests, including the 
general appearance and way of going of the horse, it will frequently be 
the case that palpation will be the only diagnostic test actually used to 
prove a case under the Act. That is, even though the horse’s general 
appearance, etc., and way of going was normal, if digital palpation 
demonstrated that the horse could reasonably be expected to suffer 
pain when moving, that would be enough under the express terms of 
the Act to bring a case for soring. I do not interpret the 1993 
Appropriations enactment as precluding such an examination or 
bringing such a case. 
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Turning to the sanction, the Department’s current sanction policy is set 
forth in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 
803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to _ the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent, and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as Appendix B); Jn re Elliott (Decision as to William Dwaine Elliott), 
51 Agric. Dec. 334, 350-51 (1992), aff'd, 990 F.2d 140 (4th Cir. 1993), cert. 
denied, 114-S.Ct. 191 (1993). Administrative officials’ sanctions and 
recommendations are given substantial weight and their recommendation 
herein was that the violation deserved the routinely appropriate amount of 
$2,000 for the first offense. 

The nature, circumstances, extent, and gravity of the prohibited conduct all 
warrant a substantial civil penalty. The seriousness of the soring of horses has 
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been recognized not only by Congress but, also, in scores of cases decided 
under this Act. The pain responses on the pasterns of "Sun Ray’s Cricket" 
were described by Dr. Hendricks as “strong and definite," "consistent and 
repeatable upon palpation of the sensitive areas" (CX 1), and by Dr. Zaidlicz 
as "definite," "consistent and repeatable." Although this is Respondent's first 
offense, soring is so detrimental to the walking horse industry, and involves 
such an inhumane practice, that a $2,000 civil penalty is generally appropriate 
for the first offense. See In re Holt, 49 Agric. Dec. 853, 865 (1990); Stamper, 
Appendix B. 

As to Respondent’s "culpability," the term culpability is used with respect 
to an offense in which intent or knowledge is not a part of the violation. See 
Stamper, Appendix B. The following explanation under the category of 
synonyms for “blameworthy" appears appropriate here (WEBSTER’S THIRD 
NEW INTERNATIONAL DICTIONARY UNABRIDGED 229 (1981)): 


CULPABLE suggests less stringent blame than GUILTY and connotes 
malfeasance or errors of omission, negligence, or ignorance. 


Here, Respondent is the person who applied the substance, a whitener 
containing a detergent, that caused the abnormal bilateral sensitivity in the 
horse’s front pasterns. She failed to follow the directions on the product, and 
left the product on for about 10 minutes, rather than 5 minutes, as directed 
(Answer, p. 2; Tr. 124). Although the directions contained no warning, 
directions are put on products for a purpose--to be followed. Even though 
Respondent did not know that the product, if used improperly, could cause 
sensitivity, after the fact, she found out from a veterinarian that the detergent 
in a whitener might cause skin irritation if not completely washed off (Initial 
Decision at 8). Accordingly, she was culpable in the sense that she committed 
errors of negligence or ignorance. 

With respect to ability to pay, and the effect of a civil penalty on the ability 
of the Respondent to continue to do business, it is the position of this 
Department that it is the responsibility of the Respondent to come forward 
with some evidence indicating an inability to pay, or an inability to continue 
to do business. (See In re Holt, supra, 49 Agric. Dec. at 865-66; In re Spencer 
Livestock Comm’n Co., 46 Agric. Dec. 268, 463 (1987), aff'd on other grounds, 
841 F.2d 1451 (9th Cir. 1988)). Since Respondent owns five horses (Tr. 126), 
I infer that she can pay the civil penalty imposed here without affecting her 
ability to continue in business. 

Notwithstanding the facts that I am totally convinced that Respondent had 
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no intent to sore her horse, and I believe fully her testimony, and the 
testimony of others, that she is kind to all animals, not just horses, and would 
not intentionally sore any horse, the factors set forth above would support 
Complainant’s recommendation for a $2,000 civil penalty. However, 
Complainant recognizes that there are unique circumstances in this case. 
Complainant states (Appeal Brief at 10): 


In providing its sanction recommendation to the Administrative Law 
Judge, the complainant had concluded that both a civil penalty and a 
disqualification were appropriate as the evidence established that 
respondent violated the HPA. The complainant has reconsidered that 
recommendation based upon its further review of the entire record and 
of the unique set of facts in this matter. Complainant has concluded 
that in this case the purposes of the Act can be achieved through 
assessment of a civil penalty and that a disqualification is not necessary 
to accomplish the regulatory objectives. Accordingly, the complainant 
recommends that the Respondent be assessed a $2,000 civil penalty. 


Complainant does not itemize the unique circumstances relied upon, but 
they would include, of course, the fact that Respondent is not a professional 
trainer but, rather, an amateur owner-trainer, and the fact that she 
unintentionally sored her horse by the improper use of a whitener, without any 
knowledge that it could cause soring. However, the same unique 
circumstances that led complainant to conclude that a disqualification order 
is not necessary (even though a disqualification order has been included in 
every soring case, where a violation has been found, that I have decided in the 
last 10 years) should also lead to a diminution in the customary civil penalty. 
Accordingly, I am reducing the civil penalty to $1,200. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent Kathy Armstrong is assessed a civil penalty of $1,200. The 
civil penalty shall be paid by certified check or money order, made payable to 
the Treasurer of the United States, and forwarded to Tejal Mehta, Esq., 
Office of the General Counsel, United States Department of Agriculture, 
Room 2014, South Building, Washington, D.C. 20250-1417, within 30 days 
from the date of service of this Order on Respondent Kathy Armstrong. 
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APPENDIX A 


In re Young, 53 Agric. Dec. (Aug. 3, 1994). 
[Not published herein. - Editor] 


APPENDIX B 


Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 Fi} 


1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein. - Editor] 


In re) KATHY ARMSTRONG. 
HPA Docket No. 92-25. 
Order Denying Petition for Reconsideration filed September 26, 1994, 


Tejal Mehta, for Complainant. 
Respondent, Pro se. 
Order issued by Donald A. Campbell, Judicial Officer. 


On August 26, 1994, Respondent filed a petition seeking reconsideration 
of the Decision and Order in this proceeding, "in regards to the fine of 


$1,200.00" (Respondent’s Petition at 1). On September 13, 1994, Complainant | 


filed "Complainant’s Opposition to the Respondent’s Petition for 
Reconsideration." 


I have carefully examined both pleadings. Respondent contends that the | 
$1,200 civil penalty is unwarranted because she is innocent of wrongdoing | 


Her basic argument is that she volunteered the information about her use of 
a whitener to explain how the horse, perhaps, became sensitive--not that she 
really knew how the horse got sore. However, it was explained very careffuly 


in the Decision and Order, that intent is no part of the government’s proof oi 


soring. Irrespective of her testimony about whiteners, she would have been 
held responsible. 
Respondent does not seem to grasp that it was her uncoerced actions 


which caused the violation. For example, Respondent testified that she > 
noticed that her horse was "tender" before she presented the horse at the firs 


Show. Although she did not mean to sore the horse, she did. However, thal 
in itself is not the violation. Having sored the inadventently, she still could 
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have withheld the horse from the Show. But, she presented the horse to the 
DOP, while the horse was sore. Thus, she is not being sanctioned for having 
a sore horse--which is not prohibited by the Horse Protection Act--but for 
entering that horse, while sore. She could have withheld showing the horse, 
but did not. 

Except for the unique circumstances found in this proceeding, I would have 
imposed the routine minimum for a first violation: a $2,000 civil penalty, and 
a 1-year suspension. I cannot think of another HPA Case, where soring was 
proven, in which Respondent received less than the routine minimum. 
Consequently, the factors now so strenuously argued by Respondent were, in 
fact, considered in the Decision and Order of August 12, 1994. 

On the other side, Complainant argues (1) that substantial evidence 
supports the Decision and Order’s conclusion that the whitener caused the 
soreness, (2) that intent is no part of the proof, and (3) that the $1,200 fine 
would not cause Respondent to lose credibility with her anti-soring peers, 
since her fine--being less than the routine minimum, as set forth above--shows 
her lack of intent, inter alia, in the unique circumstances of this case. I agree 
with Complainant. 

Each of Respondent’s issues on reconsideration have been carefullly 
examined and are denied for the reasons set forth above and in the Decision 
filed in this proceeding on August 12, 1994. 


Inre: JOHNNY E. LEWIS AND JERRY M. MORRISON. 
HPA Docket No. 92-37. 
Decision and Order filed September 29, 1994, 


Civil penalty — Horse soring — Horse trainer — Horse owner — Disqualification order — 
Preponderance of evidence — Past recollection recorded — Rebuttable presumption of soring 
— Lameness not required — Intent or knowledge not required — Act not unconstitutionally 
vague — Due process not denied by subjective soring determinations. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) holding that Respondent Lewis 
entered, for the purpose of showing or exhibiting, a horse at a horse show while the horse was 
sore, and Respondent Morrison, owner of the horse, allowed such entry. The ALJ assessed a 
civil penalty of $2,000 as to each Respondent, and disqualified Respondents for 1 year from 
showing, exhibiting, or entering any horse, and from judging, managing, or otherwise 
participating in any horse show. Much more than a preponderance of the evidence supports the 
findings, which is all that is required. A horse may be found to be sore based upon the 
professional opinion of veterinarians who relied solely upon palpation of the horse’s pasterns. 
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A gait deficit is not required. Past recollection recorded in the form of affidavits and summaries 


made while the events were fresh in the witnesses’ minds is reliable, probative and substantial | 
Bilateral, reproducible pain in response to palpation, standing alone, is sufficient to raise the | 
statutory presumption of a sore horse, and to support a finding of a violation of the Act. Iti: | 


irrelevant that the horse passed a DQP inspection on two prior occasions on the same day 
Proof of intent or knowledge is not required. The Act is not unconstitutionally vague, and the 
subjective determination of soring does not deny due process. The facts and circumstances of 
this case reveal no basis for an exception to the general policy of imposing the minimum 1-yea 
disqualification order on the Respondents, in addition to a $2,000 civil penalty imposed on each 
Respondent. 


Tejal Mehta, for Complainant. 

James D. Turner, Tuscaloosa, AL, for Respondents. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seg.). On April 29, 1994 
Administrative Law Judge Dorothea A. Baker (ALJ) filed an Initial Decision 
and Order in which she found that Respondent Lewis entered, for the purpose 
of showing or exhibiting, a horse at a horse show while the horse was sore, | 
and Respondent Morrison, owner of the horse, allowed such entry. The AL) 
assessed a civil penalty of $2,000 as to each Respondent, and disqualified 


Respondents for 1 year from showing, exhibiting, or entering any horse, and 
from judging, managing, or otherwise participating in any horse show. 
On June 6, 1994, Respondents appealed to the Judicial Officer, to whom 


final administrative authority to decide the Department’s cases subject to 5} 


US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ On July 12 
1994, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record in this case, the 
Initial Decision and Order is adopted as the final Decision and Order, with 
additions or changes shown by brackets, and with trivial editorial changes nol 
specified. Additional conclusions by the Judicial Officer follow the ALI’ 
conclusions. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1%) 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 


reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer wa | 


appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals fron 


the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers ani F 


Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Horse Protection Act, as 
amended (15 U.S.C. § 1821 et seg. (1988)) (hereafter sometimes referred to 
as "HPA"), instituted by a Complaint filed on June 25, 1992, by the 
Administrator of the Animal and Plant Health Inspection Service (APES), 
United States Department of Agriculture (USDA). 

The Complaint alleges that on May 11, 1991, Respondent Johnny Lewis, 
the trainer, entered a horse in a show while the horse was sore, in violation 
of the HPA. The Complaint also alleges that Respondent Jerry Morrison, the 
owner, allowed the entry of this horse, in violation of the HPA. The 
Administrator seeks the imposition. of civil penalties and the disqualification 
of the Respondents from specified participation in the horse industry for 1 
year. 

By Answer filed on July 15, 1992, Respondents admitted the allegations 
regarding the training, ownership and entry of "Senator’s Mr. Big" in the 
charity show on May 11, 1991, at Tuscaloosa, Alabama. 

In their Answer, the Respondents specifically denied that the horse was 
sored and further averred that they had no knowledge that the horse in 
question was in a “sore condition" as alleged in the Complaint. Said 
Respondents further set forth as affirmative responses in their Answer that 
‘Senator’s Mr. Big" had been cxamined on two previous occasions by the 
Designated Qualified Person on that same date, in that same show, and on 
each occasion had been determined to be qualified for entry in show events 
on the day of the incident made the basis of this action, and, that on such 
examination the Designated Qualified Person had found the horse not to be 
"sore." 

The Respondents further stated in their Answer that immediately after the 
issuance of the DOP ticket, "Senator’s Mr. Big" was examined by Dr. James 
St. John, who, according to his examination, stated that the horse made the 
subject matter of this action was not "sore." The Respondents further stated 
that the procedures, including excessive mashing on both feet, employed by 
the investigators on the occasion, made the subject matter of this Complaint, 
were inappropriate to detect soreness of "Senator’s Mr. Big." 

An oral hearing was held on October 20, 1993, in Tuscaloosa, Alabama, 
before Administrative Law Judge Dorothea A. Baker, United States 
Department of Agriculture. Tejal Mehta, Esquire, Office of the General 
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Counsel, USDA, Washington, D.C. 20250, represented the Complainant, : 


James D. Turner, Esquire, 1426 22nd Ave., Tuscaloosa, Alabama 35401, 
represented the Respondents. 

In due course, the parties filed briefs. The last brief was filed March 1, 
1994. 


Findings of Fact 


1. Respondent Jerry Morrison is an individual whose mailing address 
is 403 23rd Street North, Tuscaloosa, Alabama 35406. (CX 3, 9; Tr. 284). 

2. Respondent Johnny Lewis is an individual whose mailing address is 
3-B Country Club Hills, Tuscaloosa, Alabama 35401. (CX 3; Tr. 194). 

a: At all times relevant herein Jerry Morrison was the owner of the 
horse known as "Senator’s Mr. Big." (Answer; CX 3, 9; Tr. 284). 

4. At all times relevant herein Johnny Lewis was the trainer of the 
horse known as "Senator’s Mr. Big." (Answer; CX 3, 7; Tr. 196). 

5. Riding and participation in horse shows is a hobby undertaken by 
the Morrison family. Jerry Morrison’s minor daughter has been riding since 
she was approximately 6 years of age. The entire family travels all over the 
country on weekends to participate in horse shows. (Tr. 284-285). This is not 
a business undertaken by either Jerry Morrison or his family. It costs a lot of 
money and is merely undertaken as a hobby for the enjoyment of his 
daughter, Ashley Morrison. (Tr. 285). 

6. "Senator’s Mr. Big" was originally purchased for Jerry Morrison as 
a walking horse. When Jerry Morrison began his own business, he did not 
have time to participate in shows and gave "Senator’s Mr. Big" to his daughter, 
Ashley Morrison. There is a rule that children under 18, especially ladies, 
cannot ride a stallion horse in shows. Therefore, they had to geld "Senator’s 
Mr. Big" so that she could ride him. This was done February 1991, some 2 
to 3 months before this show. (Tr. 285-287). 

7. "Senator’s Mr. Big" is a very spirited horse whose disposition 
changed when he was gelded, although even after he was gelded, he was still 
nervous. (Tr. 287). He has been described as excited, hyper, and nervous. 
(Tr. 205, 233, 238, 275-279, 287). 

8. On May 11, 1991, Johnny Lewis and Jerry Morrison entered the 
horse, "Senator’s Mr. Big," as Entry No. 153 in Class 20, at the Northport 
Civitan Horse Show at Tuscaloosa, Alabama. (Answer; CX 1-9; Tr. 205-207, 
211, 213, 291-292, 298, 309). The conditions were wet, warm, and muddy. 
There had been heavy rains, a storm and thunder and lightening. (CX 3; Tr. 
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26-27, 90, 233, 295). 

9, On Mayll, 1991, the Respondents, Johnny Lewis and 
Jerry Morrison, entered the horse, "Senator’s Mr. Big," in three separate 
classes. The horse was to be ridden in each class by Jerry Morrison’s 
daughter, Ashley Morrison. In the first event, the horse, "Senator’s Mr. Big," 
was examined by the Designated Qualified Person ("DOP"), Ricky Statham, 
and was passed. In the second event, the horse was again examined by the 


| DOP, Ricky Statham, and passed. The horse was then withdrawn from 


competition because the rider, Ashley Morrison, was too young to ride in that 
event. Upon reconsideration, the show promoters changed the ruling and 
allowed the horse and rider to participate in that class. The horse was 
presented on this third occasion to the DQP, Ricky Statham, for pre-show 
examination. The DOP examined the horse and issued a DOP ticket. The 
DOP found the horse to be bilaterally "sensitive" and disqualified it from 
showing. (CX 6-7). 

10. | Within [about an hour] after "Senator’s Mr. Big" was written up by 
the DOP, he was examined by James W. St. John, Jr.,. DVM. (Tr. 302[; CX 
7, 7:40 p.m.; CX 3, 7:50 p.m.; RX A, 8:40 p.m.]). Dr. St. John specializes in 
the practice of Equine Veterinary Medicine. (Tr. 222). He is also a Federally 


|» Accredited Veterinarian and has a federal lab. (Tr. 223-224). Dr. St. John 
; conducts lameness exams on horses, which includes the digital palpation tests 


used by USDA, as well as other more detailed exams. (Tr. 226-231, 240-241, 
245). Dr. St. John, upon his examination, found that "Senator’s Mr. Big" was 
not sore. (Tr. 233-239, 245, 247, 271). Dr. St. John further stated that this 


| horse was extremely high strung and that he got a positive response when he 


touched the horse, not just on his feet, but anywhere he touched the horse. 
He indicated in his testimony the horse was fidgety, stomping around, neighing 


and looking around while being examined. (Tr. 233-238, 248-249, 256). 


11. After examining "Senator’s Mr. Big" in "a trailer without adequate 
lighting" at 8:40 p.m. (RX A), 50 minutes after the 7:50 p.m. USDA 
examination (CX 3), Dr. St. John concluded that the “positive response from 
the carpus down on both forelimbs" (RX A) was "more of a nervous or what 
seemed to be a nervous reaction, because I can’t explain entry into the ring 
twice and then to be turned down on the third time." (RX A). 

Dr. St. John has had no experience with enforcement of the Horse 
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Protection Act.’ Dr. St. John’s testimony is further discounted because it j 
based on misinterpretations of "soreness" under the HPA. A review of th} 
transcript shows that Dr. St. John incorrectly interprets soreness to require; 
horse to have an abnormal gait (and multiple indicia of pain). In fact, Dr. § 
John testified that he believed that a lameness exam must be used to detey 
soreness under the Horse Protection Act.2 (Tr. 229-231). Thuy 


Q [ms. MEHTA] "Do you examine Tennessce walking horses or racking horses for 
soreness in your practice?" 


A [pr. St. JOHN] "No, I don’t."| (Tr. 240). 
AND 


Q [ms. MEHTA] "When was the last time that you examined a horse for soreness as you 
were asked to do by Mr. Morrison in this situation?" 


A [pr. St. JOHN] "That was probably the last time. You know. most of my clients in 
examining these horses, I haven't found any that have sored their horse." (Tr. 245). 


[DR. St. JOHN] "If you called me to ask if this horse is sore. I believe because I have 
the experience to go out and find a lameness exam, being a little small defect in the 
navicular bone, and you ask me to try to determine if this horse has been sored or not 
I believe I could do it. And the reason I could do it is because. first of all, we'd just go 
palpate the horse. I’d get him out and lead him and do a lameness exam." (Tr. 243) 


AND 


Q [ms. Menta] "Do you cxamine Tennessee walking horses or racking horses for 
soreness in your practice?" 


A [DR. ST. JOHN] "No, I don’t. I examine them for signs of lameness and that is wher 
if they have a horse that is off or not showing a particular style of gait, that’s where we g0 
to the lameness exam where we incorporate -- we incorporate palpation, we incorporate hoo 
testing, we incorporate flexion, we incorporate probably watching the -horse in motion for 
a good long time and deciding if this horse gets worse, the furthest he worked or that he 
works out a condition. 

So I could say yes, | do examine horses for soreness but not the type that you all at 
talking about." 


Q "Okay, not the type. Can you tell me --" 
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Dr. St. John’s testimony is of limited relevance in determining soreness as 
defined by the HPA. (Tr. 250-251). 

12. Two Government veterinarians, Dr. Hugh Hendricks and 
Dr. Lowell Dale Wood, examined “Senator’s Mr. Big" after the DQP’s 
examination. (CX 1-2). Both veterinarians have extensive experience in the 
examination of horses for evidence of violations of the Horse Protection Act. 
(Tr. 56-58, 123-124). 

13. Both Dr. Hendricks and Dr. Wood found the horse to experience 
pain in both front legs in the same areas. Dr. Hendricks observed that the 
horse would exhibit pain by pulling back its head and the affected limb, 
shifting of weight, and tightening of abdominal muscles. (CX 1; Tr. 95). 
Dr. Wood observed that the horse exhibited pain by withdrawal of the affected 
limb. (CX 2; Tr. 134). These responses were consistent and repeated. (CX 
1; Tr. 140). 

14... Dr. Hendricks and Dr. Wood conferred after their examinations of 
the horse and they both agreed that the horse was sore and in violation of the 
HPA. (CX 1-2; Tr. 67). 

15. Dr. Hendricks and Dr. Wood signed a report of their examination, 
an APHIS VS Form 19-7 (CX 3), stating that the horse, "Senator’s Mr. Big," 
was sore. The painful areas found were shown in a diagram on the VS Form 
19-7. (CX 3; Tr. 64-65, 132). 

16. An affidavit by Dr. Hendricks was completed on May 11, 1991, and 
formally executed and dated May 28, 1991. (CX 1; Tr. 66). Dr. Hendricks 
testified that, based on the results of his examination and his knowledge and 
experience, it was his opinion that "Senator’s Mr. Big" had evident pain along 
the anterior surface and also on the medial and lateral surface of both feet 
and he would have experienced pain on moving. (Tr. 65). 

17. The affidavit of Dr. Wood was completed within 48 hours of 
May 11, 1991, and formally executed on May 30, 1991. (CX 2; Tr. 133-135). 
Dr. Wood testified that, based on the results of his examination and his 
knowledge and experience, it was his opinion, premised upon palpation, that 
"Senator’s Mr. Big" would have experienced pain on moving. (Tr. 137). 

18. The Government veterinarians who signed the report and affidavits 
regarding their examinations and diagnoses had no independent recollection 


>(...continued) 


A "Not intentional soreness." (Tr. 240-241). 
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of the horse, but testified as to their normal protocol followed in their 
examinations and the preparation of the APHIS VS Form 19-7 (CX 3) and 
affidavits. (CX 1-2; Tr. 58-59, 125-126). Dr. Hendricks and Dr. Wood | 
testified that they employ techniques to distinguish a pain response to their | 
palpation examination from the behavior of a skittish or overly excited horse, 
(Tr. 59-61, 77-79, 106, 112, 126-129). 

19. Upon his examination of the horse, Dr. Wood found no lesions, 
breaks in the skin, disturbance of hair, scars, evidence of chemicals or burns, 
and generally no visible signs of abuse. (Tr. 149-152). Dr. Hendricks stated 
that there were no lesions or other visual indications of any abuse at all. (Tr. | 
97). He also stated that there was no inflammation of "Senator’s Mr. Big," 
(Tr. 98). 

20. Dr. Hendricks and Dr. Wood testified that a horse does not have 
to exhibit problems when walking or moving for it to be diagnosed as sore. 
(Tr. 61, 86, 129). 


Conclusions of Law 


1. On May 11, 1991, Respondent Jerry Morrison, in violation of 
section 5(2)(D) of the Horse Protection Act (15 U.S.C. § 1824(2)(D) (1988)), 
allowed, as owner, the entry for the purpose of showing or exhibiting 
"Senator’s Mr. Big" as Entry No. 153 in Class No. 20, at the Northport Civitan 
Horse Show at Tuscaloosa, Alabama, while the horse was sore, as defined in 
the Horse Protection Act. 

a On May 11, 1991, Respondent Johnny Lewis, in violation of section 
5(2)(B) of the Horse Protection Act (15 U.S.C. § 1824(2)(B) (1988)), entered 
for the purpose of showing or exhibiting the horse known as "Senator’s Mr. 
Big" as Entry No. 153 in Class No. 20, at the Northport Civitan Horse Show 
at Tuscaloosa, Alabama, while the horse was sore, as defined in the Horse | 
Protection Act. 

a The violations warrant the sanctions authorized by section 6(b) and 
(c) of the Horse Protection Act (15 U.S.C. § 1825(b), (c) (1988)) and 
contained in the order below. 


PERTINENT STATUTORY PROVISIONS 
Section 2(3)(D) of the Act (15 U.S.C. § 1821(3)(D)) provides: 


As used in this chapter unless the context otherwise requires: 
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their 

) and 

Nood (3) The term "sore" when used to describe a horse means 
their that-- 

10Fse. (A) an irritating or blistering agent has been applied, 
Se) internally or externally, by a person to any limb of a horse, 
oom, (B) any burn, cut, or laceration has been inflicted by a 


urns, 


person on any limb of a horse, 


tated iC any tack, nail, screw, or chemical agent has been 
(Tr : ; 


Big." | 


injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


have 
sore. 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 


= of trotting, or otherwise moving, except that such term does not 
a include such an application, infliction, injection, use, or practice in 
— connection with the therapeutic treatment of a horse by or under 
a the supervision of a person licensed to practice veterinary medicine 


in the State in which such treatment was given. 


tee Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 
ere 


> Mr. 
Show 
lorse } 


The following conduct is prohibited: 


) and (2) The (A) showing or exhibiting, in any horse show or 
and horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which is 
sore, and (D) allowing any activity described in clause (A), (B), or 

(C) respecting a horse which is sore by the owner of such horse. 


Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 
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(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse | 
which is sore if it manifests abnormal sensitivity or inflammation in | 
both of its forelimbs or both of its hindlimbs. 


Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with | 
respect to such violation. The amount of such civil penalty shall be f 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant | 
to such determination, includirg the nature, circumstances, extent, and [ 
gravity of the prohibited conduct and, with respect to the person found | 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do | 
business, and such other matters as justice may require. 


(2) | Any person against whom a violation is found and a civil | 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court | 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


(3) If any person fails to pay an assessment of a civil penalty 
after it has become a final and unappealable order, or after the 
appropriate court of appeals has entered final judgement in favor of | 
the Secretary, the Secretary shall refer the matter to the Attorney f 
General, who shall recover the amount assessed in any appropriale 
district court of the United States. In such action, the validity and 
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appropriateness of the final order imposing the civil penalty shall not 
be subject to review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation. 


Conclusions 


The evidence clearly establishes that Respondents Jerry Morrison and 
Johnny Lewis entered "Senator’s Mr. Big" in the Northport Civitan Horse 
Show on May 11, 1991. The examination findings of the horse by the USDA 
veterinarians and their testimony provide a preponderance of evidence that the 
horse was sore when entered on May 11, 1991. 

Both Dr. Hugh Hendricks and Dr. Wood, who examined "Senator’s Mr. 
Big" on May 11, 1991, testified that they carefully examined the horse and 
each found the horse to be in pain as demonstrated by the horse’s consistent 
pain responses to palpation. Based on the horse’s pain responses, they each 
diagnosed the horse as sore pursuant to the statutory definition. Moreover, 
each doctor specifically noted that he found a pain response on the anterior, 
medial and lateral surface of the horse’s pastern. The schematic drawing, as 
well as boxes 33 and 35 on the examination report, reflect this finding. 

Both Dr. Hendricks and Dr. Wood are highly qualified and experienced 
veterinarians in enforcing the Horse Protection Act. They have participated 
in several training courses. Each has examined thousands of horses for 
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soreness as defined by the Act. 

The veterinarians described in detail the procedure they use to examine, 
horse for soreness. They conducted the same basic examination, and followed 
their normal procedures in examining "Senator’s Mr. Big." They each watch 
the way a horse walks, and, then, palpate its feet, particularly the pastern area 
They look for bilateral signs of pain, which may include jerking or withdrawing 
the feet, tucking the abdominal muscles, raising the head, and rearing. They 
also look for scars and foreign substances and at the horse’s overall 
appearance and response. 

The two veterinarians always return to the area where they first perceive 
a pain response to ensure that it is consistent and repeated. This is an 
additional criterion to be certain that it is not just a nervous reaction. A 


horse that is not sore will not respond repeatedly to and in concert with} 


palpations of specific areas. 

Dr. Hendricks and Dr. Wood further testified that when they call a horse 
"sore," as they did in their affidavits (CX 1-2) and on the VS Form 19-7 (CX 
3), they are referring to a horse that would be expected to experience pain 
when moving. This pain had to be caused by an artificial device or substance, 
although it is not necessary for the veterinarians to determine the exact cause 
of the pain. 

Moreover, both veterinarians must agree that horse is sore before they will 
write it up. In fact, if there is any doubt in their minds whether the horse is 
sore, as defined by the HPA, they will give the benefit of the doubt to the 
owner. If the veterinarians agree that the horse is sore, they document their 
findings on VS Form 19-7, the examination report. 


Both Dr. Hendricks and Dr. Wood recalled working at the Northport | 


Civitan Horse Show on May 11, 1991. Their duties were to inspect horses for 
compliance with the HPA and to monitor the DQP system. (CX 1-2). The 
veterinarians prepared a VS Form 19-7 immediately after they examined 
"Senator’s Mr. Big" and agreed that he was sore. They both said CX 3 is the 


19-7 Form they filled out on "Senator’s Mr. Big" and that they had agreed on | 


the findings in it. Though they did not remember the details of the 
examination, each testified that the notations on the VS Form 19-7 were made 
when events were fresh in their minds, reflect their observations at the time, 
and were accurate. 

Finally, both veterinarians testified that their respective affidavits accurately 
reflect their examinations and observations of "Senator’s Mr. Big’ 


Dr. Hendricks testified that he prepared his affidavit the night of the show. 
Dr. Wood testified that he prepared it within 2 days after the show. Both, 
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however, explained that the affidavits were formally executed at later dates 
due to conflicting travel schedules with the APHIS investigator, Mr. Steve 
Fuller. Nevertheless, the affidavits were prepared when events were fresh in 
their minds. 

The affidavits were admitted in this proceeding under the Rules of 
Practice, 7 C.F.R. § 1.141 (1993), which do not exclude probative hearsay, 
meeting the requirements of fundamental fairness.’ Similar records are often 
admitted at trial under the following exceptions to the hearsay rule: past 
recollection recorded, Fed. R. Evid. 803(5), records of regularly conducted 
activity, Fed. R. Evid. 803(6), and public records or reports, Fed. R. Evid. 
803(8). The basis for admission of evidence as an exception to the hearsay 
rule has been the existence of circumstances which attest to its 
trustworthiness.” 

Under the Federal Rules of Evidence, [which are not applicable here,] 
statements constituting past recollection recorded must accurately reflect the 
prior first-hand knowledge of the witness,’ and must have been recorded 
when the event was fresh in the mind of the declarant. Accuracy and 
freshness, which are equally important factors in the consideration of such 
evidence in this proceeding, are determined from the circumstances of each 


case.® As the affidavits and APHIS’s violation Form were executed very 
shortly after the veterinarians’ examination of "Senator’s Mr. Big" occurred, 
and are corroborated by their present recollection, CX 2-4 have sufficient 
indicia of trustworthiness to be admissible in this proceeding. In addition, the 
Judicial Officer has decided that the Complainant’s documents shall be 
regarded as probative and reliable evidence, inasmuch as "past recollection 
recorded is considered reliable, probative and substantial evidence, and fulfills 


*See, Martin-Mendoza v. INS, 499 F.2d 918 (9th Cir. 1974), cert. denied, 419 U.S. 1113, reh’g 
denied, 420 U.S. 984 (1975) (stating that the tests for admission of hearsay in administrative 
proceedings are fundamental fairness and probativeness). 


‘United States v. Williams, 571 F.2d 344, 350 (6th Cir. 1978), cert. denied, 439 U.S. 841 (1978); 
United States v. F.M.C. Corp., 306 F. Supp. 1106, 1138 (E.D. Pa. 1969). 


‘United States v. Judon, 567 F.2d 1289, 1294 (Sth Cir. 1978), later app., 581 F.2d 553 (Sth Cir. 
1978). 


United States v. Williams, supra, 571 F.2d at 350; Cecil Jordan, et al., 51 Agric. Dec. 1229 
(1992) (Remand Order). 
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requirements of the Administrative Procedure Act (5 U.S.C. § 556(d) (1988), | 


if the affidavits were made while the events recorded were fresh in the 
witnesses’ minds." In re Cecil Jordan, [51 Agric. Dec. 1229, 1229 (199) 
(Remand Order)] (citing Jn re Albert Lee Rowland, 40 Agric. Dec. 1934, 194) 
(1981), aff'd, 713 F.2d 179 (6th Cir. 1983)). 

Complainant’s testimony and documentary evidence establish tha 
Jerry Morrison and Johnny Lewis presented "Senator’s Mr. Big" for inspection, 
and the horse exhibited bilateral pain in his forelegs. This is sufficient to raise 
the rebuttable presumption that the horse was "sore," as provided in section 
6(d)(5) of the Act, 15 U.S.C. § 1825(d)(5) (1988). Jn re John Purvis, 38 Agric 


Dec. 1271, 1275 (1975); Judy Martin, et al.[, 53 Agric. Dec. (Mar. 16) 


1994), appeal docketed, No. 94-3394 (6th Cir. Apr. 12, 1994)]. Pe 

In addition, the record establishes that, as a result of a use or practice by 
a person upon "Senator’s Mr. Big," the horse would have experienced pain 
when walking, trotting, or otherwise moving. The clinical findings attributed 
to the two qualified and experienced USDA veterinarians merit credibility and 
weight. Their description of the horse’s pain responses are specific and 
detailed. CX 1-3 are sufficiently detailed to provide substantial evidence that 
the horse reacted with abnormal bilateral sensitivity. Jn re Larry E. Edwards, 
49 Agric. Dec. 188, 200 (1990)[, aff'd per curiam, 943 F.2d 1318 (11th Cir. 
1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992)]. Under Departmental 
precedent, palpation by USDA veterinarians, without other evidence, is 
sufficient to support a finding that a horse is sore. Jn re Pat Sparkman, 50 
Agric. Dec. 602, 612-613 (1991). Accordingly, independent of the presumption 
provided in the HPA, the requisite level of proof supports the conclusion that 
"Senator’s Mr. Big" was sore when entered in the Northport Civitan Horse 
Show on May 11, 1991. 

The decisions of the Judicial Officer, which are followed in the 
Department, reflect his reliance on digital palpation and the lack of probative 
value of examinations of horses once they have left the inspection areas. His 
views are reflected in the recent case of William Earl Bobo and Jack Mitchell, 
[53 Agric. Dec. __ (Feb. 28, 1994)}: 


On January 31, 1994, Respondents filed a Petition for 
Reconsideration of the Decision and Order previously filed herein 
primarily on the grounds that the American Association of Equine 
Practitioners has adopted a resolution stating that "digital palpation. . . 
may not be a sufficient basis of and by itself to conclude that the 
animal is in pain or otherwise in violation of the Horse Protection Act" 


stron; 
positi 
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(Resolution at 1). However, as stated in my decision in this case, 
notwithstanding the views of some persons that digital palpation is not 
by itself appropriate for determining whether a horse was sore, "[b]ased 
upon my examination of the record in this case, in addition to my 
examination of the records in 55 other Horse Protection Act cases, I 
am convinced that palpation alone is a highly reliable method of 
determining whether a horse is sore, within the meaning of the Horse 
Protection Act [footnote omitted]" (Decision at 35-36). The Resolution 
referred to by Respondents does not cause me to change my views, in 
this respect. 


Respondents also argue that under the regulations, the number of 
persons allowed in the inspection area is limited, but this has no 
bearing on my view that "[e]xaminations conducted after a horse has 
left the inspection area do not generally warrant the same probative 
value as the government examinations, because of the opportunity for 
tampering [footnote omitted]" (Decision at 15). 


The Respondents do not believe the Complainant has carried its burden 
of proof for several reasons, including lack of independent recollection by the 
examining veterinarians of the horse in question and the nature of the 
examination. 

Scrutiny of the evidence presented by Complainant reveals that it is as 
strong as is customary in HPA cases, and that Complainant has sustained its 
position by a preponderance of the evidence. 

The horse, "Senator’s Mr. Big," was examined at the show by two of the 
USDA veterinarians, as part of an enforcement program previously conducted 
by them at hundreds of exhibitions. Their testimony, affidavits and a 
Government form are the source of facts offered to prove the Government’s 
case. These documents were received as evidence, pursuant to the Judicial 
Officer’s opinions expressed in part in Jn re Richard L. Thornton, et al., 38 
Agric. Dec. 1425 (1979), [aff'd, 715 F.2d 1508 (11th Cir. 1983), reprinted in 51 
Agric. Dec. 295 (1992),] as responsible hearsay. The Judicial Officer has 
likewise established, as to the Department’s HPA cases, that "past recollection 
recorded is considered reliable, probative and substantial evidence, and fulfills 
requirements of the Administrative Procedure Act (5 U.S.C. § 556(d) (1988)), 
if the affidavits were made while the events recorded were fresh in the 
witnesses’ minds," Jn re Cecil Jordan, et al., 51 Agric. Dec. 1229, 1229 (1992) 
(Remand Order). 
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The United States Department of Agriculture veterinarians conducted a 
thorough and reliable examination. Respondents assert that the procedures 
employed by the USDA veterinarians were inappropriate to detect soreness, 
Respondents’ claim is without merit. Dr. Hendricks and Dr. Wood testified 
that they observed the horse’s way of going. (CX 2; Tr. 81-87, 132). While 
the USDA veterinarians, using their discretion, may ask that the horse make 
short radius turns, it is not a requirement for the examination procedure. (Tr. 
86). 

Furthermore, the testimony of Dr. Hendricks and Dr. Wood establishes 
that they conducted a thorough and reliable examination. The witnesses’ 
entries on the Summary of Alleged Violations, VS Form 19-7 (CX 3), and 
their affidavits (CX 1-2) show that they observed the horse’s manner of 
walking, looked for scars and foreign substances, and noted the horse’s overall 
appearance. They, then, palpated the horse’s pasterns, applying moderate 
digital pressure. (Tr. 60, 128). The USDA veterinarians’ testimony credibly 
refutes Respondents’ accusation that they engaged in "excessive mashing" 
during their palpation examination. See also Tr. 96, 110. They determined 
that the horse was sore based on consistent pain responses demonstrated by 
jerking of the feet, shifting of weight and upward head movement when 
particular spots were palpated. Both veterinarians observed a jerking of the 
foot upon palpation. The fact that Dr. Hendricks also noted that the horse 
“would shift his weight and move his head upward" does not make his 
testimony inconsistent from Dr. Wood’s, as Respondents claim. Both 
veterinarians also testified that, based on the results of the examination and 
their professional experience, they would have expected the horse to 
experience pain on moving. Moreover, Dr. Hendricks and Dr. Wood testified 
that in diagnosing the horse as sore under the HPA, they ruled out the 
possibility of accidental injury or a disease process. Thus, they only write up 
a horse as being sore if they believe the horse’s condition is a result of a 
caustic agent or mechanical device. Furthermore, both veterinarians testified 
that if they have any doubt that a horse is sore, or they cannot properly 
examine it, they will not write it up. Thus, upon being questioned by 
Mr. Turner about the effect of "deep mud" on a horse later found to be sore, 
Dr. Hendricks replied, "I wouldn’t examine him if he had a lot of mud on him. 
They have to be clean." (Tr. 103). Dr. Hendricks also later stated that in a 
situation when a horse has dirt or other particles trapped in its hoof, that 
would not cause a horse to experience a pain response in its pasterns. (Tr. 
321). Thus, Respondent’s claim that the muddy conditions somehow 
contributed to the finding of soreness is untenable. 
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The absence of other indicia of pain does not mean that "Senator’s Mr. 
Big" was not sore. 

Because of the time lapse (approximately 50 minutes) between the USDA 
examination and the examination of the horse by the Respondents’ 
veterinarian, Dr. James St. John, there is a minimization of the relevance of 
his exam. Also, Dr. St. John did not have experience with the requirements 
of the HPA and the applicable definition of "sore.". [And he is not an 
impartial witness because he was the regular veterinarian for "Senator’s Mr. 
Big."] 

A review of the transcript shows that Dr. St. John incorrectly interprets 
soreness to require a horse to have an abnormal gait (and multiple indicia of 
pain). In fact, Dr. St. John testified that he believed that a lameness exam 
must be used to detect soreness under the Horse Protection Act. (Tr. 229- 
231). Thus, Dr. St. John’s testimony is of limited relevance as to whether the 
horse was sore, as defined by the HPA. 

The exact time the horse was examined by Dr. St. John is unclear from the 
evidence, but, it is apparent from the record that it was no less than 50 
minutes from the time the horse was written up and taken away from the 
USDA inspection station. Dr. St. John testified that he did not visually 
observe the horse from the time it was led away from the inspection station 
until he conducted his examination. (Tr. 260). It is well settled that once "the 
horse has departed from the USDA inspection station, the opportunity to 
anesthetize or alter the situation tends to diminish the probative value [of 
subsequent examinations]. If the horse was sored, the individuals responsible 
would have little or no hesitancy to try to conceal it."" In re Richard L. 
Thomton, 41 Agric. Dec. 870, 878-879, 890-894 (1982), aff'd, 715 F.2d 1508 
(11th Cir. 1983). See also, In re Pat Sparkman, 50 Agric. Dec. 602, 610 (1991); 
In re Cecil Jordan, 52 Agric. Dec. [1214, 1239 (1993)], appeal docketed, No. 93- 
1852 (D.C. Cir. Dec. 20, 1993). Thus, Dr. St. John’s testimony regarding 
whether or not "Senator’s Mr. Big" was sore at the time of the USDA 
examination bears little probative weight, as he had not conducted a 
contemporaneous examination. 

Dr. St. John, in his June 18, 1991, affidavit indicated: 


I, Jamie St. John, DVM, examined Jerry Morrison’s horse at 8:40 
pm on May 11, 1991, after being admitted to the ring twice and turned 
down on the third time. 

I examined the horse in a trailer without adequate lighting and 
found the horse to be very nervous, and evoked a positive response 
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from the carpus down on both forelimbs. The positive response, was 
at the time I examined the horse, was more of a nervous or what 
seemed to be a nervous reaction, because I can’t explain entry into the 
ring twice and then to be turned down on the third time. 


Thus, Dr. St. John admitted in his affidavit that he detected a "positive" 
response upon palpation while the horse was trailered. He attributed such 
response as mere nervousness. During his testimony at the oral hearing, 
Dr. St. John, relying on "mental notes," offered statements inconsistent with 
his earlier affidavit. Contrary to his affidavit, where he stated that he had only 
“evoked a positive response from the carpus down on both forelimbs" (RX A), 
Dr. St. John testified orally that he "found no particular sensitivity to the feet" 
(Tr. 238). However, he also testified at the hearing, "I also palpated his back 
feet and he picked them up too." (Tr. 246). Despite stating nothing of the 
sort on his affidavit, Dr. St. John further testified that "this horse had a 
positive response no matter where you touched him." (Tr. 248). These 
inconsistencies in testimony are a factor in giving greater credibility to 
Complainant’s evidence. 

Furthermore, Dr. St. John’s testimony that "Senator’s Mr. Big’s" reactions 
were merely due to nervousness is disputed by the record. Respondent 
Johnny Lewis testified that the horse stood still during the examination that 
is the subject of this complaint.’ Furthermore, Mr. Lewis stated that the 


[MR. LEwis] "The veterinarian proceeded to check Mr. Big and at that time he set 
his foot down. I didn’t see any movement from Mr. Big and really wasn’t concerned 
about whether or not the horse was going to be disqualified from showing." (Tr. 213- 


214). 

[MR. LEwis| "At the time when he examined Mr. Big, he did normally like he do all the 
time, he stood there and went through the inspection. I mean, I didn’t notice any flinching 
or anything like that." (Tr. 275). 


AND 


Q |Ms. MEHTA] "So in this situation you just told me that this horse just stood there 
when the USDA vets examined it?" 


A [MR. LEwis] "Just stood there?" 


Q "Yes, just --" 
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horse also stood still enough to permit the earlier two DOP inspections. (Tr. 
278-279). Respondent Jerry Morrison also testified that the horse was not 
nervous enough to give the DOP problems in any of the three DQP 
examinations. (Tr. 312-315). If this horse was of the "high strung" 
temperament that Respondents claim, that nervous behavior could have been 
expected to have manifested itself at the other examinations as well. 

Other contentions of Respondents lack validity under the Department’s 
precedent cases and the provisions of the Horse Protection Act. Contrary to 
Respondents’ contentions, the HPA does not require that a horse exhibit a 
gait deficit in order to be considered sore. In fact, the HPA itself does not 
set forth a specific level of inflammation, distress or physical pain. See In re 
AP. "Sonny" Holt, 49 Agric. Dec. 853, 861 (1990): "[T]he Act is intended to 
prevent the infliction of pain. The Act provides a qualitative element to 
assure the health of these animals. It is violated not upon a standard of 
quantitative excess, but, as it abhors all pain, upon those actions which cause 
horses to suffer. Indeed, the Act not only prohibits activities leading to actual 
suffering, but also those actions which could lead to that end." (Emphasis 
added.) The presence of any one of four independent conditions (physical 
pain or distress, inflammation, or lameness), can mean that a horse is sore. 
Furthermore, the HPA only requires that the horse be reasonably likely to 
experience "physical pain or distress, inflammation, or lameness when walking, 
trotting or otherwise moving" (15 U.S.C. § 1821(3)). The likelihood of pain, 
inflammation, distress or lameness can be discerned without the horse 
exhibiting a deficient gait. The plain language of the Horse Protection Act 
belies the Respondents’ view of the Act, and the USDA’s interpretation of the 
statute it enforces is consistent with its language. Stamper v. Secretary of 
Agriculture, 722 F.2d 1483, 1488 (9th Cir. 1984). ("We accord great deference 
to the construction of a statute by the agency charged with its administration.") 


7(...continued ) 
A "He allowed them to check him, yes." 
"He did allow them?" 
"ce," 
"He was not rambunctious or getting out of control as a nervous horse would?" 


"No, he wasn’t out of control, no." (Tr. 276). 
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See also, Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, 566 (1980). 

It is sufficient if there is a single sign of soreness. In re Larry E. Edwards 
49 Agric. Dec. 188, 195 (1990) ("Equally without merit is the contention that 
the horse could not be sore because the U.S. Department of Agriculture 
veterinarians did not find other indices of pain, such as bleeding, scar tissue, 


oozing serum, labored breathing or excessive perspiration. It is not necessary | 
that there be such indicia where there is clear evidence . . . that the horse 


exhibited pain.") A horse that has normal respiration, perspiration and 
appearance and complies with the scar rule and the ban on certain substances 
can still be sore. All that is required is that the horse exhibit bilateral pain, 
In fact, a horse that exhibits a single sign of soreness can be sore under the 
HPA. See, In re Harvey L. King, 50 Agric. Dec. 1592, 1597 (1991) ("The Act, 
however, does not require multiple pain responses for a finding of soreness, 
Thus, the fact that the horse did not shift its weight or tighten its abdominal 
muscles is irrelevant. The manifestation of pain in both forelegs, such as that 
exhibited here, is sufficient.") Thus, the horse’s responses of withdrawal of the 
foot, shifting of weight and jerking of the head are sufficient to meet the 
HPA’s definition of sore. 

The proof of record does not sustain the premise of Respondents 
contention that the horse was "nervous" and not sore. Respondents argue that 
"Senator’s Mr. Big" is by nature a “hyper” horse, and insist that the USDA 


veterinarians mistook his natural nervousness for soreness when they | 


examined him. The Respondents also suggest that the rainy weather and 


muddy grounds contributed to the horse’s nervousness. Dr. Hendricks and | 


Dr. Wood, however, effectively contradicted the Respondents’ contentions. 


Both USDA veterinarians testified that they can tell the difference between | 


a sore horse and a "hyper" or "nervous" horse, and they take steps to ensure 
that the reactions they are getting are clearly [not] due to nervousness. 


DR. HENDRICKS: 


Q [MS. MEHTA] Can you describe the difference between a nervous horse and a sore 
horse? 


A [DR. HENDRICKS] A nervous horse is one that won’t relax, he won’t let you examine 


him very easily. He’s reluctant for you to palpate his pastern area. He just won’t give you | 
his foot, whereas a sore horse is not reluctant to let you pick up his foot and he will let you Ff 


examine him like you’d like to do it. 


Q And what do you do if the horse happens to be high strung or nervous? 
(continued...) 
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Furthermore, if the horse is so hyper that he will not allow himself to be 
examined, the veterinarians will decline to examine it. (Tr. 61). 
Dr. Hendricks testified that they had no trouble examining this horse and the 
very fact that the horse was written up reflects the veterinarians’ elimination 
of nervousness as the cause of the horse’s reactions. (CX 1-2; Tr. 80-106). 
Furthermore, both veterinarians stated that weather conditions should not 
affect a horse’s "flinching responses." (Tr. 90, 91, 148). Thus, the USDA 
veterinarians’ testimony that "Senator’s Mr. Big" was sore, not nervous, is 
highly credible. 

The Judicial Officer has clearly ruled on Respondents’ argument that the 
passing of two earlier DQP inspections is indicative that "Senator’s Mr. Big" 
was not sore at the time of the third examination. The Judicial Officer has 
conclusively stated that the fact that a horse has passed a previous inspection 
that day is irrelevant as to whether a violation existed at the examination that 
is the basis of a present complaint. Jn re Larry E. Edwards, 49 Agric. Dec. 
188, 197 (1990)[, aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S.Ct. 1475 (1992)]; In re A.P. Holt ((Decision 
as to Richard Polch & Merrie Polch), 52 Agric. Dec. 233 (1993), [aff'd per 
curiam, No. 93-3369 (6th Cir. July 27, 1994) (unpublished) (not to be cited as 
precedent under 6th Circuit Rule 24)]. 


§(...continued) 


A A high strung horse, we usually spend a little more time with him. We may let him 
stand over there on the side a couple of minutes, just try to introduce ourselves to him to 
calm him down. If he’s extremely nervous, or if you can’t check him, he’s dismissed. (Tr. 
[60-61]). 


AND 


DR. WOOD: 
Q_ [Ms. MEHTA] And what measures do you take to ensure that the response you’re 
getting is an actual pain response as opposed to it being a nervous horse or something else? 


A [DR. woop] Okay. Like a nervous horse usually will be all tensed up. Anyplace you 
try to touch it, it’s reluctant to let you touch it anyplace. If you stand and hold the horse’s 
foot for long enough, till the horse relaxes, you can feel him when he finally gives you his 
foot, and then you can examine it at will. 

A nervous horse also will jump any time you touch it anywhere. When he gives you his 
foot, you can touch it at various places. He doesn’t move unless you hit a sore spot. (Tr. 
127). 
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That the Respondents did not intend to sore the horse or had no 
knowledge of its condition is not regarded by the Department as being 
material or relevant to charges of soring. 

The Respondents emphasize testimony that Respondent Jerry Morrison 
had given standing instructions, which were understood by the trainer, Johnny 
Lewis, that if the horse exhibited any sensitivity or soreness, he was not to be 
shown. (Tr. 204-205, 217, 279, 287, 305). Respondents argue that they have 
not violated the Horse Protection Act because they did not intend to sore the 
horse and had no knowledge that the horse was sore at the time of the 
examination. The HPA, nevertheless, does not require proof of intent to sore 
or knowledge of the horse’s soreness. Jn re Eldon Stamper, 42 Agric. Dec. 20, 
44-57 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dee, 
302 (1992); In re Larry E. Edwards, 49 Agric. Dec. 188, 197 (1990)[, aff'd per 
curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 
1475 (1992)]; In re Thomion and Cantrell, 41 Agric. Dec. 870, 888 (1982), aff'd, 
715 F.2d 1508 (11th Cir. 1983). The HPA requires that once it is established 
that the horse was sore, the Respondents be held liable for the violation. 

In summary, the affidavits of the examining veterinarians constituted past 
recollection recorded, and as such would have accurately reflected the prior 
first-hand knowledge of the witness, and would have been recorded when the 
events were fresh in the mind of the declarant. Accuracy and freshness, which 
are equally important factors in the consideration of such evidence in this 
proceeding, are determined from the circumstances of each case. The 
affidavits and APHIS VS Form 19-7 were executed very shortly after the 
veterinarians’ examination of “Senator’s Mr. Big" occurred, and were 
corroborated by their present recollection of examination procedures. Thus, 
they have sufficient indicia of trustworthiness to be admissible in this 
proceeding. In addition, the Judicial Officer has decided that the 
Complainant’s documents shall be regarded as probative and reliable evidence, 
inasmuch as "past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative Procedure 
Act (5 U.S.C. § 556(d) (1988)), if the affidavits were made while the events 
recorded were fresh in the witnesses’ minds." /n re Cecil Jordan|, 51 Agric. 
Dec. 1229, 1229 (1992) (Remand Order)] (citing /n re Albert Lee Rowland, 40 
Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983). 

Complainant’s testimony and documentary evidence establish that 
Jerry Morrison and Johnny Lewis presented "Senator’s Mr. Big" for inspection, 
and the horse exhibited bilateral pain in the forelegs. This is sufficient to 
raise the rebuttable presumption that the horse was "sore," as provided in 
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section 6(d)(5) of the Act, 15 U.S.C. § 1825(d)(5) (1988). Jn re John Purvis, 
3 Agric. Dec. 1271, 1275 (1979). 

In addition, the record establishes that, as a result of a use or practice by 
a person upon "Senator’s Mr. Big," the horse would have experienced pain 








hnny | when walking, trotting, or otherwise moving. The clinical findings attributed 
10 be | tothe two qualified and experienced USDA veterinarians merit considerable 
have | credibility and weight. CX 1-3 are sufficiently detailed to provide substantial 
>the | evidence that the horse reacted with abnormal bilateral sensitivity. In re Larry 





E. Edwards, 49 Agric. Dec. 188, 200 (1990)[, aff'd per curiam, 943 F.2d 1318 
(1ith Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992)]. Under 
Departmental precedent, palpation by USDA veterinarians, without other 
evidence, is sufficient to support a finding that a horse is sore. In re Pat 
| Sparkman, 50 Agric. Dec. 602, 612-613 (1991). The Judicial Officer recently 
' reiterated his conviction that "palpation alone is a highly reliable method of 
determining whether a horse is sore": Jn re William Earl Bobo and Jack 
Mitchell[, 53 Agric. Dec. __, slip op. at 36 (Jan. 12, 1994), appeal docketed, 
No. 94-3311 (6th Cir. Mar. 24, 1994)}]. Accordingly, independently of the 
presumption provided in the HPA, the requisite level of proof supports the 
conclusion that "Senator’s Mr. Big" was sore when entered in the Northport 
Civitan Horse Show on May 11, 1991. 


















Sanction 





Respondent, Jerry Morrison, having been found to be the owner of a horse 
which was sore when entered in the Northport Civitan Horse Show on 
May 11, 1991, is subject to the penalties required under the HPA. 














Us, 
his Respondent Johnny Lewis, having been found to have entered a sore horse in 
‘he the Northport Civitan Horse Show on May 11, 1991, is also subject to the 
ce, penalties required under the HPA. Jn re Pat Sparkman, 50 Agric. Dec. 610 
nd (1991). Complainant recommends a civil penalty of $2,000, the maximum 
re amount permitted under the Act, and disqualification from industry 
ats participation for a period of one year. 
ic. The Department’s current sanction policy is set forth in Jn re S.S. Farms 
1) Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) 
at (text in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36- 
n, 3), as follows: 





It is appropriate to state expressly the practice that has been 
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responsibility for achieving the congressional purpose. 





Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C§ | 


1825(b)(1)): 





[T]he nature, circumstances, extent and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


I have carefully considered these factors, based upon the evidence of 
record. In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (Jn re Eldon Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992); In re William 
Dwaine Elliott (Decision as to William Dwaine Elliott), 51 Agric Dec. 334, 
350-351 (1992) aff'd, 990 F.2d 140 (4th Cir.), cert. denied, 114 S.Ct. 191 (1993). 
The Complainant recommended that the violation in this case deserved the 
routinely appropriate amount of $2,000 for the first offense. 

Complainant also recommended that a year’s disqualification for each 
Respondent is warranted. Recent cases and those decisions going back to the 
passage of the disqualification amendment to the HPA in 1976° show that a 
1-year minimum disqualification ordinarily accompanies a civil penalty for a 























*The disqualification provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic means to pay the civil penalties as 
operation costs. See H.R. Rep. No. [1174], 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 
U.S.C.C.A.N. 1696, 1706. In re Albert Lee Rowland, 40 Agric. Dec. 1934, 1934-1949 (1981), affd, 
713 F.2d 179 (6th Cir. 1983). 


followed by the Judicial Officer in recent cases, viz., that reliance will soring V 
no longer be placed on the "severe" sanction policy set forth in many Elliott, ‘ 
prior decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. 

Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. : 
1988). Rather, the sanction in each case will be determined by Hov 
examining the nature of the violations in relation to the remedial and 
purposes of the regulatory statute involved, along with all relevant sam 
circumstances, always giving appropriate weight to the the 
recommendations of the administrative officials charged with the 179 
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soring violation. This policy was recently restated in In re William Dwaine 


Elliott, supra, 51 Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the "tools" 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 
trainer) who allows one of his horses to be exhibited while 


‘(There is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,] I can envisage no circumstance presently warranting 
an exception from this policy. 


It is the Judicial Officer’s policy to examine the facts and circumstances of 
each case to see whether an exception to this policy is warranted. An 
examination of the record here does not show that an exception is warranted. 
In this respect, however, the Judicial Officer is necessarily influenced by the 
views expressed in Stamper as to why lack of knowledge or intent should not 
be a circumstance mitigating the sanction. Since there is never, or almost 
never, proof of knowledge or intent, if that were cause for not imposing a 
disqualification order, there would never, or almost never, be a disqualification 
order issued. The civil penalty for soring would be an acceptable cost of 
doing business, and the remedial purposes of the Act would not be achieved. 
But if the Stamper views are correct, viz., that a disqualification order is 
ordinarily necessary to achieve the Act’s purpose even where there is no proof 








1352 HORSE PROTECTION ACT 


of knowledge or intent, it would take an extraordinary circumstance to warrant 
not imposing a disqualification order. 


The Act requires that identified classes of facts be examined prior to the | 
imposition of civil penalties upon findings of a violation. These classes of | 
facts, which are relevant to the determination of the amount of the civil | 


penalty to be assessed are: 


. The nature of the prohibited conduct. 

The circumstances of the prohibited conduct. 

The extent of the prohibited conduct. 

The gravity of the prohibited conduct. 

The degree of culpability of the perpetrators. 

The history of prior offenses by the perpetrators. 

The ability of the perpetrators to pay a civil penalty. 

The effect of the dollar amount of a civil penalty on the 
perpetrators’ ability to continue to do business. 

9. Any such other matters as justice may require. 


SONAR WNE 


The imposition of civil penalties must be supported by factual record 
evidence. The Administrative Procedure Act specifies in part. 


(d) | Except as otherwise provided by statute, the proponent of a 
rule or order has the burden of proof. Any oral or documentary 
evidence may be received, but the agency as a matter of policy shall 
provide for the exclusion of irrelevant, immaterial, or unduly repetitious 
evidence. A sanction may not be imposed or rule or order issued 
except on consideration of the whole record or those parts thereof 
cited by a party and supported by and in accordance with the reliable, 
probative, and substantial evidence. (5 U.S.C. § 556(d)). 


The Department’s Judicial Officer has determined that "it is the | 


responsibility of respondents to come forward with some evidence indicating 
an inability to pay, or an inability to continue to do business." Jn re A.P. 
"Sonny" Holt, 49 Agric. Dec. 853, 865 (1990). Thus, it is the duty of 
Respondents to provide proof as to items numbered 7 and 8 above, and the 
duty of Complainant to provide proof as to the remaining numbered items. 
In this case, the facts as they relate to the stated statutory factors are as 
follows: 


1. The nature of the prohibited conduct. Jerry Morrison and 


varrant 


to the 


SSeS of 
e civil 


cord 


— “ & 


oo” = we 


the 
ing | 
.P. 

of 
the 


ns. 


nd 


JOHNNY E. LEWIS AND JERRY M. MORRISON 1353 
53 Agric. Dec. 1327 


Johnny Lewis entered "Senator’s Mr. Big," a sore horse, at the Northport 
Civitan Horse Show at Tuscaloosa, Alabama, on May 11, 1991. 

2. The circumstances of the prohibited conduct. Jerry Morrison owned 
and entered "Senator’s Mr. Big." Johnny Lewis trained and entered "Senator’s 
Mr. Big." 

3. The extent of the prohibited conduct. This case involved one horse, 
owned by Jerry Morrison and trained by Johnny Lewis, found to be sore. 

4. The gravity of the prohibited conduct. The reported examinations by 
the USDA veterinarians show "strong" and "definite" response to palpation. 

5. The degree of culpability of the perpetrators. Johnny Lewis personally 
trained the horse. Jerry Morrison and his daughter, Ashley Morrison, owned 
and regularly exhibited the horse. 

6. The history of prior offenses by the perpetrators. No other allegation 
as to any violation of the HPA has been advanced against Jerry Morrison or 
Johnny Lewis. 

7. The ability of the perpetrators to pay a civil penalty. As previously 
noted, the Respondents have the obligation to provide this information. 
However, the record indicates that Respondent Jerry Morrison owns several 
horses, as well as his own construction business. Therefore, he is able to pay 
the authorized penalty.’ The record also indicates that Respondent 
Johnny Lewis is employed with the Veterans Administration in a permanent 
position. He also is capable of paying the authorized penalty. 

8. The effect of the dollar amount of a civil penalty on the perpetrators’ 
ability to continue to do business. Neither Respondent is engaged in the 
horse business as a source of his livelihood. 

The HPA was intended to eliminate the cruel practice of soring horses, 
thereby enhancing the integrity of the horse breeding and showing industries. 
Thornton v. United States Department of Agriculture, 715 F.2d 1508 (11th Cir. 
1983). After careful evaluation of all relevant facts as prescribed by the HPA, 
it must be determined that, although this is Respondents’ first offense, “soring 
is so detrimental to the walking horse industry, and involves such an inhumane 
practice, that a $2,000 civil penalty is appropriate for the first offense." Jn re 
A.P. "Sonny" Holt, 49 Agric. Dec. 853, 865 (1990). 

The HPA also provides that anyone assessed a civil penalty under the 


"In re A.P. "Sonny" Holt, 49 Agric Dec. 853, 872 (1990), reveals an institutional inference that 
ownership of one Tennessee Walking Horse establishes an ability to pay the maximum civil 
penalty. 
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than 1 year for a first violation. The Judicial Officer has explained that the 
disqualification provisions are a "strong deterrent to subsequent offenses by 


individuals who have the economic means to pay civil penalties as a cost of | 


doing business." Consequently, it has been determined that, [ordinarily,] "the 


minimum disqualification provisions should be utilized in every Horse | 


Protection Act case." Jn re Eldon Stamper, supra[, 42 Agric. Dec. at 44-63)], 


One year is the normal period of disqualification for first time offenders. In | 


re Larry E. Edwards, 49 Agric. Dec. 188, 206 (1990), aff'd per curiam, 943 F.2d 
1318 (11th Cir, 1991) (unpublished), reh’g denied, 946 F.2d 1549, cert. denied, 
112 S.Ct. 1475 (1992). Accordingly, it is proper that a 1-year period of 
disqualification be imposed in this case to deter future violations by 
Respondents and others. 


For the foregoing reasons, the following order is issued. 
ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents argue that Complainant failed to meet its burden of proof 
that "Senator’s Mr. Big" was sore when entered at the show. However, I find 
that there is much more than a preponderance of the evidence that 
Respondents violated the Act, as alleged in the Complaint, which is all that 
is required.'' See generally Fleming v. USDA, 713 F.2d 179 (6th Cir. 1983). 
A preponderance of the evidence supports the finding that the horse was sore 
when entered, both on the basis of the statutory presumption (15 U.S.C. § 
1825(d)(5)), and, also, without any reliance on the presumption. 

Respondents contend that the definition of sore is unconstitutionally vague, 
that reliance on the statutory presumption is unconstitutional, in that the 
presumption is arbitrary, capricious, and vague, thereby depriving Respondents 
of liberty or property, that the determination of soreness is based on 
subjective conclusions, with no uniform methods or objectively manifest 
criteria, and that there is a denial of equal protection because knowledge is 
not required in selected jurisdictions. However, Respondents failed to raise 
these arguments below, and it is too late for Respondents to raise new issues 


"'See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
US. 91, 92-104 (1981); Jn re Albert Lee Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), affd, 713 
F.2d 179 (6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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for the first time on appeal to the Judicial Officer.’* In any event, however, 
many of Respondents’ objections to Complainant’s practice in determining 
soring under the Horse Protection Act are discussed in In re Bill Young, 53 
Agric. Dec. __ (Aug. 31, 1994), a copy of which is attached as Appendix A. 
(The Bill Young case, attached as Appendix A, slip op. at 38-54, also explains 
why no weight is given to the views of the "Atlanta" meeting, relied on by Dr. 
Jerry H. Johnson. (RX B, p. 2, n.3)) In addition, similar arguments, that the 
Act’s standards are unconstitutionally vague, and that due process is denied 
because there are no uniform methods or objectively manifest criteria by 
which veterinarians conducting examinations are to make a determination as 
to soreness, were rejected in Elliott v. Administrator, 990 F.2d 140, 145-46 (4th 
Cir.), cert. denied, 114 S.Ct. 191 (1993), and Fleming v. USDA, 713 F.2d 179, 
183-86 (6th Cir. 1983). 

As to Respondents’ argument that knowledge is not required in selected 
jurisdictions, that argument is erroneous. Lack of knowledge that a horse is 
sore is irrelevant in all jurisdictions. /n re Eldon Stamper, 42 Agric. Dec. 20, 
44-57 (1983), aff'd, 722 F.2d 1483 (Yth Cir. 1984), reprinted in 51 Agric. Dec. 
302 (1992), attached as Appendix B. 

Presumably, Respondents have in mind the fact that this Department 


follows the holding in Burton v. USDA, 683 F.2d 280, 283 (1982), “only in 
proceedings in which an appeal by the owner would lie to the Eighth Circuit." 
In re Eldon Stamper, 41 Agric. Dec. 1935, 1949 (1982) (Remand Order). 
Specifically, the court held in Burton, supra, 683 F.2d at 283: 


Absent clear, expressed intent by Congress to hold owners of horses 
strictly liable for violation of the Horse Protection Act, 15 U.S.C. § 
1824(2)(D), we hold that the owner cannot be held to have "allowed" 
a"sore" horse to be shown when the following three factors are shown 


"In re Craig Lesser, 52 Agric. Dec. 155, 167 (1993), appeal docketed, No. 93-2826 (7th Cir. 
July 30, 1993); In re James W. Hickey. 47 Agric. Dec. 840, 851 (1988), aff'd, 878 F.2d 385 (9th Cir. 
1989) (Table) (text in WESTLAW), printed in 48 Agric. Dec. 107 (1989); In re Dean Daul, 45 
Agric. Dec. 556, 565 (1986); Jn re E. Digby Palmer, 44 Agric. Dec. 248, 253 (1985); In re Evans 
Potato Co., 42 Agric. Dec. 408, 409-10 (1983); In re Richard "Dick" Robinson, 42 Agric. Dec. 7 
(1983), affd, 718 F.2d 336 (10th Cir. 1983); In re Daniel M. Winger, 38 Agric. Dec. 182, 187 
(1979), appeal disrnissed, No. 79-C-126 (W.D. Wis. June 1979); Jn re Lamers Dairy, Inc., 36 Agric. 
Dec. 265, 289 (1977), aff'd sub nom. Lamers Dairy, Inc. v. Bergland, No. 77-C-173 (E.D. Wis. 
Sept. 28, 1977), printed in 36 Agric. Dec. 1642, aff'd, 607 F.2d 1007 (7th Cir. 1979), cert. denied, 
444 U.S. 1077 (1980). 
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to exist: (1) there is a finding that the owner had no knowledge that 
the horse was in a "sore" condition, (2) there is a finding that a 
Designated Qualified Person examined and approved the horse before 
entering the ring, and (3) there was uncontradicted testimony that the 
owner had directed the trainer not to show a "sore" horse. All of these 
factors taken together are sufficient to excuse an owner from liability. 


The reasons for rejecting Burton are set forth in the Remand Order just 
cited, and are repeated in the final decision in Stamper, supra, attached as 
Appendix B, slip op. at 38-64. However, it should be noted that Burton does 
not excuse an owner merely for lack of knowledge that the horse was sore. 
Burton also requires a finding that a Designated Qualified Person examined | 
and approved the horse before entering the ring, and uncontradicted testimony f 
that the owner had directed the trainer not to show a sore horse. Hence, 
even in the Eighth Circuit, an owner is not excused from a soring violation 
merely because of lack of knowledge. 

Respondents’ further contention that they would have been exonerated in 
the Eighth Circuit under Burton is not accurate. The requirement that a 
Designated Qualified Person examine and approve the horse before entering 
the ring refers to the actual occasion in question, which is what occurred 
under the factual setting in Burton. In the present case, a Designated 
Qualified Person had examined and approved the horse for showing on two 
prior occasions on the same day, but the Designated Qualified Person excused | 
the horse from showing on the particular occasion at issue here, because the 
horse was sensitive in both front feet (CX 6, 7). Accordingly, Respondents 
would not have been exonerated under Burton. In addition, Burton applies 
only to the owner, not to the trainer, so Burton is totally inapplicable to 
Respondent Lewis, the trainer of the horse, who took part in entering the 
horse. 

All motions, requests and suggestions of the parties have been carefully | 
considered. To the extent not adopted, such have been determined to be 
irrelevant, immaterial or not legally sustainable, premised on the record as a 
whole. 

For the foregoing reasons, the following Order is issued. 


Order 


1. Respondent Jerry M. Morrison is assessed a civil penalty of $2,000, 
which shall be paid by certified check or money order, made payable to the 
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Treasurer of the United States, and forwarded to Tejal Mehta, Esq., Office 
of the General Counsel, Room 2014, South Building, United States 
Department of Agriculture, Washington, D.C. 20250-1417, within 30 days from 
the date of service of this Order on Respondent. 

2. Respondent Johnny E. Lewis is assessed a civil penalty of $2,000, which 
shall be paid by certified check or money order, made payable to the 
Treasurer of the United States, and forwarded to Tejal Mehta, Esq., Office 
of the General Counsel, Room 2014, South Building, United States 
Department of Agriculture, Washington, D.C. 20250-1417, within 30 days from 
the date of service of this Order on Respondent. 

3. Respondent Jerry M. Morrison and Respondent Johnny E. Lewis are 
each disqualified for 1 year from showing, exhibiting, or entering any horse, 
directly or indirectly, through any agent, employee, or other device, and from 
judging, managing, or otherwise participating in any horse show, horse 
exhibition, horse sale or auction. 

The provisions of this disqualification order as to each Respondent shall 
become effective on the 30th day after service of this Order on said 
Respondent. 


APPENDIX A 


In re Bill Young, 53 Agric. Dec. __ (Aug. 31, 1994). 
[Not published herein. - Editor] 


APPENDIX B 


Excerpt from Jn re Eldon Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 
F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein. - Editor] 


Inre: TRACY RENEE HAMPTON, CHARLES WESLEY HAMPTON, AND 
DENNIS HAROLD JONES. 

HPA Docket No. 93-7. 

Decision and Order as to Dennis Harold Jones filed November 23, 1994. 


Civil penalty — Horse soring — Horse owner — Disqualification order — Preponderance of 
evidence — Past recollection recorded — Sanction policy — Owner allow entry. 
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The Judicial Officer reversed the Decision by Judge Kane (ALJ), which dismissed the Complain: 
on the ground that Respondent Jones was not the owner of a horse when it was entered whik 
sore. The Judicial Officer held that Respondent Jones was the owner, assessed a civil penaly 
of $2,000, and disqualified Respondent Jones for 1 year from showing, exhibiting, or entering ay 
horse, and from judging, managing, or otherwise participating in any horse show. Responder 
Jones’ Answer admits ownership of the horse when it was entered. It was error for the ALJp/ 
amend Respondent’s Answer, after the hearing record was closed, to deny a fact (ownership) ; 
previously admitted in the Answer. Furthermore, the ALJ permitted Respondent’s statement 
at the hearing to be an amendment to his Answer, but all of his statements at the hearin 
admitted ownership. The undisputed evidence shows preliminary negotiations for the sale of 
trade of the horse, which were never consummated. Respondent Jones is responsible fut 
allowing the entry of the horse while sore, notwithstanding the facts that he permitted th) 
prospective buyer to have possession of the horse for several weeks prior to the show, k 
permitted the prospective buyer to elevate the horse’s forelimbs to see how it would do in a By} 
Lick competition, and he permitted the prospective buyer to enter the horse in a show. Wher? 
the parties intend not to be bound unless the price be fixed or agreed, and it is not fixed o 
agreed, there is no contract. The holding in Jn re Charles Sims, in which the parents of a mino; 
child were held responsible as de facto owners, rather than the minor child, who was the de jur 
owner, is not relevant here. Burton.v. USDA is not applied outside of the Eighth Circuit, buf 
nonetheless, the Burton criteria are not met here by Respondent. 


Tejal Mehta, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On August 27, 19%, 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order in which (1) he noted that on April 7, 1993, Respondents Tracy Rene 
Hampton and Charles Wesley Hampton signed a Consent Order concernim[ 
the Complaint filed December 11, 1992, alleging that the Respondent 
Hampton were trainers of a horse, "Velvet Holiday," which horse was entered 
on April 20, 1991, for the purpose of showing or exhibiting, at a horse show, 
while the horse was sore; and, in which (2) he found that Respondent Dennis} 
Harold Jones was no longer the owner of "Velvet Holiday" and thus could no 
be held to have allowed the entry of the horse as discussed in, and in th 
manner of, (1) above; and, in which (3) he dismissed the Complaint agains 
Respondent Jones, with prejudice. 

On November 12, 1993, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subjed 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). 
Respondent filed a Reply on December 7, 1993. On July 14, 1994, the case 
was referred to the Judicial Officer for decision. 

I disagree with the ALJ that Respondent Jones was not proven the owner 
of "Velvet Holiday." Based upon a careful consideration of the record in this 
case, | am assessing a $2,000 civil penalty against Respondent Dennis Harold 
Jones and imposing a 1-year disqualification order based on the violation as 
to "Velvet Holiday." For convenience in drafting, the Initial Decision and 
Order is adopted--as modified--as the final Decision and Order, with deletions 
shown by dots, additions shown by brackets, and with trivial changes not 
specified. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,' the Rules 
of Practice governing proceedings under the Horse Protection Act, 9 C.F.R. 
§§ 12.1-.10 (1993), and the Rules of Practice of the Department of Agriculture 


Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
1,130-.151 (1993). 

The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by complaint filed December 11, 1992, alleges 
that the trainers, Tracy Reneé Hampton and Charles Wesley Hampton, 
entered a horse into an exhibition on April 20, 1991, while it was sore, and 
further alleges that the owner, Dennis Harold Jones allowed the entry, of a 
horse, into an exhibition on April 20, 1991, while the horse was sore, in 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7US.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1993). 
[Unofficial codifications of statutes are cited herein.] [Brackets by the ALJ.] 
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violation of the Horse Protection Act, Pub. L. 91-540, December 9, 1970, 
Stat. 1404, as amended? (hereinafter the "Act"). The Administrator seeks th 
imposition of civil penalties and the disqualification of respondents fro 
participation in the horse industry for a period of time, sanctions which wer 
entered against Tracy Reneé Hampton and Charles Wesley Hampton } 
consent order filed on April 7, 1993. By answer filed January 4, 1993, ay 
amended April 15, 1993, Mr. Jones denies the essential allegations of th 
complaint. 

A public hearing was held on April 15, 1993, in Longview, Texas, befor 
the undersigned. Proposed findings, and briefs were subsequently filed h 
counsel to the Department and by Mr. Jones’. To the extent indicated th 
proposals are adopted herein. All other proposed findings, conclusions « 
arguments are rejected as irrelevant or lacking legal or evidentiary bases. A 
used herein, "Tr." refers to the transcript of the public hearing. "CX" refer} 
to the numbered exhibits offered by complaint counsel. 

The interests of the Department are represented by Bradley Flynn, Esq, 
and Tejal Mehta, Esq., Washington, D.C. Mr. Jones was not assisted bj 
counsel. 

Upon consideration of all matters of record, the following Findings of Fac 
and Conclusions of Law are reached. As a result thereof, there is entered a 


order . . . [assessing a $2,000 civil penalty, and a 1-year disqualification] ast 
Dennis Harold Jones." 


Statute[] 


The following statutory provisions are applicable to this case: [Th 
statutory provisions set forth below are from the United States Code, rather 
than from the unofficial version quoted by the ALJ, and include additiond 
sections not quoted by the ALJ. The ALJ’s footnotes 4, 5, 6, 7, and 8 ar 


715 U.S.C.A. § 1821 et seg. (West 1982 and Supp. 1992). 


°Mr. Jones attached an affidavit to his brief. This document was apparently executed by 
Mr. Hampton on June 15, 1993. No consideration is given to this document or the faci 
expressed thereon as such was not offered as evidence at the hearing. 5 U.S.C.A. §§ 554(0), 
556(c)(3), (d), (€), 557(b) (West 1977 and Supp. 1993). 


[ “The ALJ’s omitted portion reads, "dismissing the complaint with prejudice as to Dens 
Harold Jones."] 
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omitted]. 
[Section 2(3)(D) of the Act (15 U.S.C. § 1821(3)(D)) provides: 


As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means 
that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in 
connection with the therapeutic treatment of a horse by or under 
the supervision of a person licensed to practice veterinary medicine 
in the State in which such treatment was given.] 


[Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose 
of showing or exhibiting in any horse show or horse exhibition, any 
horse which is sore, (C) selling, auctioning, or offering for sale, in 
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any horse sale or auction, any horse which is sore, and (D) allowing 
any activity described in clause (A), (B), or (C) respecting a horse 
which is sore by the owner of such horse.] 


[Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs.] 


[Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be liable 
to the United States for a civil penalty of not more than $2,000 for 
each violation. No penalty shall be assessed unless such person is given 
notice and opportunity for a hearing before the Secretary with respect 
to such violation. The amount of such civil penalty shall be assessed 
by the Secretary by written order. In determining the amount of such 
penalty, the Secretary shall take into account all factors relevant to such 


determination, including the nature, circumstances, extent, and gravity 
of the prohibited conduct and, with respect to the person found to have 
engaged in such conduct, the degree of culpability, any history of prior 
offenses, ability to pay, effect on ability to continue to do business, and 
such other matters as justice may require. 


2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


a 
1, Box 

2 
horse « 
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lowing (3) If any person fails to pay an assessment of a civil penalty after 
ithas become a final and unappealable order, or after the appropriate 
court of appeals has entered final judgment in favor of the Secretary, 
the Secretary shall refer the matter to the Attorney General, who shall 
recover the amount assessed in any appropriate district court of the 
United States. In such action, the validity and appropriateness of the 


he final order imposing the civil penalty shall not be subject to review. 

¢ 

— (4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 

liable (Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 

ye (c) In addition to any fine, imprisonment, or civil penalty 

: a authorized under this section, any person who was convicted under 

_ ed subsection (a) of this section or who paid a civil penalty assessed under 

ol subsection (b) of this section or is subject to a final order under such 

wail subsection assessing a civil penalty for any violation of any provision of 

oie this chapter or any regulation issued under this chapter may be 

oa disqualified by order of the Secretary, after notice and an opportunity 

prior for a hearing before the Secretary, from showing or exhibiting any 

“a horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation]. 

- Findings of Fact 

tain 

a 1. Dennis Harold Jones is an individual whose mailing address is Route 

ling 1, Box 393, Diana, Texas 75640. (Complaint; CX 2, 4) 


2. On April 20, 1991, a horse known as "Velvet Holiday," [which was the 


7 horse designated "my horse" by Respondent Jones (Answer),] was entered as 
aid No. 74, Class 4, in the Backward S Ranch Horse Show at Athens, Texas. (CX 
sn | & Tt. [13-14] 21) 

rhe 3. On April 20, 1991, "Velvet Holiday" was examined prior to the 
ted scheduled class exhibition by the Designated Qualified Person (DOP), 


James L. Rowland, who excused the horse from showing and issued a DOP 
ticket to the custodian indicating that the horse was bilaterally sore in its 
forelegs. (CX 2-6) 





1364 HORSE PROTECTION ACT 


4. Immediately after having been examined by DOP Rowland, "Vely 
Holiday" was examined by Nancy Ellifrit and Lynn Bourgeois, veterinarian 
who are employed for this purpose by the United States Department ¢ 
Agriculture. (CX 2, 3; Tr. 23-24, 45-46, 50-55) 

5. Upon examination, Drs. Ellifrit and Bourgeois observed that the hor 
exhibited pain to palpation of the posterior bulbs and sulcus of both foreleg 
and in the area of both anterior pasterns where the extensor tendon 
attached. (CX 2, 3; Tr. 32-34, 53) The responses of "Velvet Holiday’ wer 
described as "distinctive" and "marked" by Drs. Ellifrit and Bourgeok 
respectively, in their contemporaneous records of their examinations. (CX) 
3) During her testimony, Dr. Ellifrit recalled that the horse demonstrate 
strong discomfort by withdrawing a foot when palpated, tucking its abdoma 
and stiffening its presence. (Tr. 34) 

6. Dr. Ellifrit concluded that the cause of "Velvet Holiday’s" pain was: 
chemical irritant of a type which was not visible on inspection. (CX 2; Tr. 3 
Dr. Bourgeois formed the opinion that the horse’s pain was caused b 
chemical soring. (CX 3) 

7. Both veterinarians testified that on April 20, 1991, "Velvet Holida/ 
would reasonably have been expected to experience pain while movin 
especially during competition, when wearing action devices that would like) 
strike the sore areas. (Tr. 35[-36,] 54) 

8. Within an hour of their examination, Drs. Ellifrit and Bourgeois signel 
a "Summary of Alleged Violations," Form 7077, asserting that "Velv 
Holiday," [owned by Respondent Jones,] was "sore" as defined by the Aaj 
(CX 4; Tr. 29-30, 50-51) Each veterinarian also prepared an affidavi 
recording the results of their several examinations, on April 20, 1991, whik 
the events described were fresh in their minds. (CX 2-3; Tr. 29-31, 50-51) I 
both veterinarians had not agreed as to their findings, no violation would hav} 
been alleged in regard to "Velvet Holiday." (Tr. 34, 49, 53) 

9. Both Government veterinarians testified that they employ examinatic 
techniques which enable them to determine if an animal’s pain is the resul 
of natural causes such as illness or injury and to distinguish a pain reactio 
from the behavior of a skittish or overly excited horse. (Tr. 26-27, 36, 48-4 
55) The affidavits executed by both veterinarians reflect their determinatio 
that "Velvet Holiday’s" responses were repeatable, demonstrating that th 
horse’s reactions were not merely the result of a "silly" nature. (CX 2, 3) 

10. Mr. Jones had acquired "Velvet Holiday" for a member of his fami) 
who did not wish to ride the horse. (Tr. [85-]86) Mr. Jones believed "Velvt 
Holiday" was too fractious and therefore too dangerous for other members¢ 
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his family to ride. (Tr. 74-75, 86) [Upon meeting Mr. Hampton at their 
mutual veterinarian’s office,] Mr. Jones told Mr. Hampton of his decision to 
replace "Velvet Holiday" with an animal more suited for use by his family. 
(Tr. [74-]75, 86, 89) Mr. Hampton expressed his interest in acquiring the 
horse [and Respondent Jones let Hampton keep the horse for "a couple, three 
weeks."] (Tr. 75) 

11. At the time of the violation, Mr. and Mrs. Hampton .. . [still had]! 
"Velvet Holiday," [with approval] from Mr. Jones. (Tr. 63, 68-69, 75, 85, 89) 
Mr. Hampton had transported the horse to his barn. . . . [The Hamptons-- 
with Respondent Jones’ approval--sought] to convert it from a naturally 
overstepping plantation riding horse to an arched, high-stepping competitor. 
(Tr. 83-84) 

12. Mr. Jones was willing to accept a substitute animal, suitable for his 
family’s use, or cash, in exchange for "Velvet Holiday." (Tr. 63, 68-69, 75, 85, 
89) Mr. Jones was also willing to take back the horse “if it didn’t work out" 
with the Hamptons. (Tr. 85) Mr. Jones and Mr. Hampton had bargained 
over a price. (Tr. 85) Mr. Hampton had offered horses to respondent as 
potential trades, but respondent rejected the horses which were not of quality 
comparable to "Velvet Holiday." (Tr. 85, 89) Mr. Hampton was trying to 
locate a horse that Mr. Jones would accept in exchange for "Velvet Holiday." 
(Tr. 85) 

13. For two to three weeks prior to April 20, 1991, "Velvet Holiday" was 
in the custody of Mr. and Mrs. Hampton. (CX 5; Tr. 68, 83[-84]) 
Mrs. Hampton was training "Velvet Holiday" to compete as a “Big Lick" horse. 
In order to accomplish this, "Velvet Holiday" was equipped with elevated 
shoes and pads installed upon the hooves of its forelimbs. This equipment 
compels a stance higher in the forelimbs than in the hindlimbs. These "built- 
ups" [while in place] rendered the animal unsuited to the use previously 
achieved by Mr. Jones, who used “Velvet Holiday" as a trail, pleasure horse. 
[However, these elevated shoes and pads are easily removed and replaced, 
which replacement was "almost immediately" done by Respondent Jones after 
he seized his horse at the Backward S Ranch Horse Show on April 20, 1991, 
and brought him home (Tr. 87).] Mr. Jones testified that he had no 
understanding with Mr. or Mrs. Hampton about veterinary care [the parties 
both used the same veterinarian, which is where the Hamptons first saw the 
horse (Tr. 74)] for "Velvet Holiday" because he hoped the horse would belong 


[ “The ALJ’s omitted words are, "had acquired."] 
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to the Hamptons soon after the animal went to their barn. (Tr. 88) Whik 
"Velvet Holiday" was being trained by Mr. and Mrs. Hampton, Mr. Jones took 
supplemental feed to their barn on one occasion, but results of this improved 
ration were not visible. (Tr. 84) During this period, Mr. and Mrs. Hampton 
did not react to Mr. Jones’ suggestions about the unsanitary conditions ip 
which "Velvet Holiday" was housed. (Tr. 85) 

14. Mr. and Mrs. Hampton entered "Velvet Holiday" in the Backward § 
Ranch Horse Show [with Respondent Jones’ permission] to see how the hors 
would perform in competition. (Tr. 75) Mr. Hampton transported the hors 
to the Backward S Ranch Horse Show at his expense (Tr. 86), and paid it 
entry and stall fees. (CX 4, 6; Tr. 82) Mrs. Hampton presented the horse for 
pre-show inspection. (CX 1, 4-6; Tr. 86) Mrs. Hampton signed the enty 
form, [which listed Dennis Jones as the owner (CX 1),] and intended to rik 
"Velvet Holiday" in the competition. (CX 5) Mr. Jones was at the Backward 
S Ranch Horse Show to participate in other events. (Tr. 76) [Mr. Jones} 
found time to examine his horse’s forelimbs for soreness shortly before the 
entry of "Velvet Holiday." He and his daughter helped to wash and to groom 
the horse (Tr. 79).] 

15. Mr. Jones and his family show only pleasure horses which are flat shod. 
(Tr. 82) Mr. Jones primarily uses his horses for trail riding and has never put f 
any of them on built-up shoes. (Tr. 82-84, 88) Mr. Jones did not pay the cos 
of putting "Velvet Holiday" on built-up shoes, and it did not matter to himi 
the Hamptons did so[--he was specifically asked and gave his permission]. 
(Tr. 83) 

16. Mr. Jones personally trains his horses for showing. (Tr. 76-77) Hef 
does not use chains or apply chemicals to his horses. (Tr. 79) Mr. Jones has 
never condoned soring horses and has consistently affirmed his belief in th 
principles of the Horse Protection Act. (Tr. 68, 70-71) 

17. No other allegation as to any violation of the Act has ever been 
advanced against Mr. Jones. (Tr. 7) 

18. Mr. Jones testified he is an employee of . . . [Marathon LeTourneau| 
has good credit, but operates on a close budget. (Tr. [73,] 91) 

[19. Respondent Jones was the owner of "Velvet Holiday" throughout the | 
pertinent time frame of this proceeding, even though there was preliminay 
bargaining in good faith in an effort to sell the horse to the Hamptons.] 


Conclusions 


Based upon an evaluation of all the evidence, the entry of findings abov f 
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and the application of appropriate law, it is determined that the horse known 
as "Velvet Holiday" was entered for the purpose of showing or exhibition, 
while "sore," a legal conclusion, in the Backward S Ranch Horse Show, on 
April 20, 1991. 

Based upon an evaluation of all the evidence, the entry of findings above 
and the application of appropriate law, it is determined that the evidence of 
record does ..."! support the allegation that Dennis Harold Jones[, as 
owner,] allowed the entry[, while sore,] of "Velvet Holiday" when the horse 
was entered for the purpose of showing or exhibiting, in the Backward S 
Ranch Horse Show, on April 20, 1991. 


Discussion 


The Act was intended to reduce the incidents of cruelty [to] animals, 
thereby enhancing the integrity of the horse breeding and showing industries. 
Thomton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). In 1987, 
the United States Court of Appeals for the District of Columbia Circuit* 
demanded stricter compliance with the intent of Congress that soring be 
stopped under the Horse Protection Act: 


The Act was clearly designed to end soring. It explicitly finds that 
soring is “cruel and inhumane," flatly prohibits the showing in a horse 
show of "any horse which is sore," and makes it a criminal offense 
knowingly to do so. Moreover, Congress amended the Act in 1976 "to 
stop an inhumane and harmful practice" that the Congress thought 
would end when it enacted [the original Act], but which has not in fact 
ended." [Brackets by the Court.] 


American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6[-7] (D.C. Cir. 
1987), on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 
The Department has sustained its burden of proving by a preponderance 


[ “The word "not" is deleted from the ALJ’s Conclusion.] 


‘Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. 15 U.S.C.A. § 1825(b)(2) (West 1982 and Supp. 1992)... . 
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of evidence, the requisite level of proof,’ that "Velvet Holiday" was enterej 
for showing while "sore," in violation of the Act, on April 20, 1991. "Velv 
Holiday" was examined by two qualified and experienced Governmey 
veterinarians after being excused from competition by the DQ? 
Drs. Nancy Ellifrit and Lynn Bourgeois observed that the horse exhibitej 
clear, bilateral pain responses to their palpation of identical areas of i 
forelegs. The veterinarians concluded that the pain experienced by "Velv} 
Holiday" was caused by practices prohibited by the Act and that as a resul 
the horse would be expected to experience pain when moving. The evidence 
of the examinations is sufficiently detailed and specific to provide the trier gi 
fact with substantial evidence on which to base a determination that "Velve 
Holiday" was sore, as defined in the Act, when it was entered in the Backwar 
S Ranch Horse Show at Athens, Texas, on April 20, 1991. 

The evidence supporting this conclusion is contained in th} 
contemporaneous records made by the Government veterinarians of thei 
clinical findings, as corroborated and supplemented by the direct testimony d 
Dr. Ellifrit. Drs. Ellifrit and Bourgeois recorded their detailed and concurring 
examination findings in a "Summary of Alleged Violations," Form 7077, and 
individual affidavits, on the day of the horse show, while the events were fresh 
in their minds. This documentary evidence, which would constitute hearsay 
under the Federal Rules of Evidence, was admitted, without objection, in this 
proceeding, under the Rules of Practice, 7 C.F.R. § 1.141, which do no 
exclude reliable hearsay evidence. Hearsay is admissible in administrativ 
proceedings, and can constitute substantial evidence to support factud 
findings, provided that it is reliable and probative if the test of fundamentd 
fairness is met. Hoska v. United States Dep’t of the Army, 677 F.2d 131, 138 
139 (D.C. Cir. 1982); School Board of Broward County, Florida v. Department 
of Health, Education and Welfare, 525 F.2d 900, 906 (5th Cir. 1976); Martin. 
Mendoza v. INS, 499 F.2d 918, 921 (9th Cir. 1974), cert. denied, 419 U.S. 113 
[(1975)]. See also Richardson v. Perales, 402 U.S. 389, 402, 91 S. Ct. 142), 
1428-1431 (1971); Bustos-Torres v. I.N.S., 898 F.2d 1053, 1055-1058 (Sth Ci, 
1990); Maine Potato Growers, Inc., 34 Agric. Dec. 773, 791-792 (PACA Dk. 
No. 2-2981) (April 23, 1975), aff'd, 540 F.2d 518 (1st Cir. 1976). 


‘Complaint counsel need only to prove the subject allegations. with a preponderance of 
evidence. Leon Farrow, et al., 42 Agric. Dec. 1397, 1416 (P.&S. Dkt. No. 5893) (September 21, 
1983), aff'd in part and [rev'd] in part [sub nom.] Farrow v. U.S. Dep’t of Agriculture, 760 Fi 
211 (8th Cir. 1985). 
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Similar records are often admitted at trial under the past-recollection- 
recorded exception to the hearsay rule. Fed. R. Evid. 803(5) Under the 
Federal Rules, the touchstone for admission of evidence as an exception to the 


| hearsay rule has been the existence of circumstances which attest to its 


trustworthiness.° Statements constituting past recollection recorded must 
accurately reflect the prior firsthand knowledge of the witness,’ and have been 
recorded while the events were fresh in the witness’ mind. Freshness and 
accuracy, which are equally important factors in the consideration of such 
evidence in this proceeding, are determined from the circumstances of each 
case.* 

The documentary evidence in this proceeding, which is corroborated by 
Dr. Ellifrit’s direct testimony, bears sufficient indicia of trustworthiness to 
sustain the allegations respecting the issue of soreness. The detailed, 


' consistent clinical findings reported in the records of the veterinarians’ 


examinations of "Velvet Holiday," suggest the reliability of the evidence. Keller 
v. Sullivan, 928 F.2d 227, 230 (7th Cir. 1991); Richardson v. Perales, |supra,} 
402 U.S. [at] 404, 91 S. Ct. [at] 1429. The freshness of the veterinarians’ 
recollections when recorded was established through testimony that each of 
the three documents -- the [APHIS] Form 7077, as well as the affidavits which 
bear the date April 20, 1991 -- were executed on the same day as the 
examinations. All three documents reflect thoroughness. The affidavits 
demonstrate the veterinarians’ care to distinguish pain responses from 
reactions of a skittish animal. 

The evidence is more than sufficient to show by the requisite standard that 
"Velvet Holiday" exhibited abnormal sensitivity in both forelegs, raising the 
presumption of soreness provided in the Act, 15 U.S.C.A. § 1825(d)(5) (West 
1982 and Supp. 1992). Moreover, the USDA veterinarians’ expert clinical 
opinions that "Velvet Holiday" was sored by prohibited means and would as 
aresult experience pain when moving, were soundly based on the specific and 
detailed observations made during their independent examinations of the 
horse. Accordingly, the evidence is sufficient to establish soring without 


‘United States v. Williams, 571 F.2d 344, 350 (6th Cir. 1978), cert. denied, 439 U.S. 841 (1978). 


"United States v. Judon, 567 F.2d 1289, 1294 (Sth Cir. 1978), later app. 581 F.2d 553 (Sth Cir. 
1978). 


*3 J. WiGMORE, EVIDENCE § 747, at 96 (1970 & Supp. 1982). 
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reliance on the presumption. 

The Act, 15 U.S.C.A. § 1824(2)(D), prohibits an owner from allowing tk 
entry of a horse for the purpose of showing while sore. Complaint coun 
asserts that Mr. Jones should be subject to sanctions under this provision 
According to the Department’s construction of the Act, an owner’s lack ¢ 
knowledge that his horse was sore does not relieve him of responsibility fy 
a soring violation. . . . 

. . . [Several weeks prior to April 20, 1991, Mr. Jones entered int 
preliminary negotiations with Mr. & Mrs. Hampton concerning the possibk 
sale or trade of "Velvet Holiday."] Mr. Jones had made it clear to Mr. an 
Mrs. Hampton that he intended to sell or trade "Velvet Holiday." Wher 
Mr. Hampton expressed his interest in acquiring the animal, Mr. Jone 
transferred the horse to Mr. and Mrs. Hampton who set about training th 
horse to compete as a “Big Lick" horse. ... Respondent released the hors 
to Mr. and Mrs. Hampton. . . [and later had] full knowledge of their intention 
to alter the animal’s gait in a way which [temporarily] deprived Mr. Jones of 
the use of the horse. . . . 


... Mr. Jones did not intend [personally] to show the horse. He wanted 
to replace "Velvet Holiday," which was too fractious for his family’s use. 


Mr. Jones pursued this intention by relinquishing "Velvet Holiday," to Mr. and 
Mrs. Hampton with the understanding that he would accept money or 
[satisfactory] substitute animal in return[, if an agreement could be reached 
with the Hamptons]. (Tr. 74[-76], 8[5]-89) It was Mr. and Mrs. Hampton 
who trained the horse, transported it to the Backward S Ranch Horse Show, 
paid its entry and stall fees[, listing Respondent as owner,] and presented it 
for pre-show inspection. (CX 1, 4-6; Tr. 86) Mrs. Hampton would have 
competed with "Velvet Holiday." (CX 5) 

Complaint counsel well advances an argument that under applicable law 
the title to "Velvet Holiday" remained with Mr. Jones until final completion 
of the transfer. Counsel asserts that since Mr. and Mrs. Hampton could not 
have held a legal title to "Velvet Holiday," the owner of this horse must be 
identified as Mr. Jones. . . . Mr. Jones’ conduct, in removing "Velvet Holiday 
from the possession of Mr. and Mrs. Hampton after the horse had been 
diagnosed as sore, did not retroactively alter the circumstances at the time of 
the violation[, but it is evident that the parties continuously considered the 
horse’s owner to be Mr. Jones]. Whether or not Mr. Jones’ action breached 
his agreement with Mr. and Mrs. Hampton is not at issue in this case. ... 


A 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ decided that there was not enough evidence that Respondent 
Jones owned, or even had the necessary control over, the horse, "Velvet 
Holiday,” at the time of the violation. Therefore, the ALJ reasoned that 
Respondent Jones could not have "allowed" the entry of "Velvet Holiday,” for 

| the purpose of showing or exhibiting, while sore, at the Backward S Ranch 
Horse Show on April 20, 1991. However, the pleadings are dispositive of this 
issue, in view of Respondent’s admission that he owned "Velvet Holiday" on 
April 20, 1991. In addition, there is much more than a preponderance of the 
evidence that Respondent Jones did own the horse, "Velvet Holiday," on 
April 20, 1991, and allowed the entry of that horse, while sore, into that show, 
as charged in the Complaint, which is all that is required.” In fact, the 
evidence is undisputed. 


Respondent Jones’ Answer, With or Without the ALJ’s Improper 
Amendment, Admits Ownership of "Velvet Holiday" on April 20, 1991. 


The Complaint alleges (Complaint at 1-2): 


I. 


D. At all times material herein, respondent Dennis Harold Jones 
was the owner of the horse known as "Velvet Holiday" which was 
entered as Entry No. 74, Class No. 4, on April 20, 1991, at the 
Backward S Ranch Horse Show at Athens, Texas. 


Il. 


B. On April 20, 1991, respondent Dennis Harold Jones, in violation 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
US. 91, 92-104 (1981); In re Albert Lee Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 
F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
affd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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of section 5(2)(D) of the Act (15 U.S.C. § 1824(2)(D)), allowed the | of th 
entry for the purpose of showing or exhibiting of "Velvet Holiday" as allege 
Entry No. 74, in Class No. 4, at the Backward S Ranch Horse Show at proce 
Athens, Texas, while the horse was sore. 
(« 
Respondent Jones’ Answer states, in its entirety (emphasis added): unde 
admi 
In regard to the complaint I received recently concerning HPA other 
Docket No. 93-7, I would like to request a hearing, for the purpose of purpe 
denying all allegations pertaining to soring or knowledge of soring Velvet parti 
Holiday. I did not sore, nor pay someone else to sore my horse. Due 
to financial reasons I will represent myself to the best of my abilities, Sinc 
hoping for patience on your part. ‘Velvet 
Backwa 
The only allegations denied were those "pertaining to soring or knowledge} they 
of soring." Under the Department’s Rules of Practice Governing Formal} Respon 
Adjudicatory Administrative Proceedings Instituted By The Secretary (which} not sor: 
were sent to Respondent with the Complaint), a Respondent’s failure to deny} Cor 
the allegations of the Complaint constitutes an admission of the allegations in} tearing 
the Complaint and a waiver of hearing. Specifically, the Rules of Practice} that th 
provide (7 C.F.R. §§ 1.136(a)-(c)) (emphasis added): howeve 
tender 
§ 1.136 Answer. (Tr. 6- 
Re: 
(a) Filing and service. Within 20 days after the service of the | the he 
complaint ... the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the A 
proceeding. ... rec 
Ar 
(b) Contents. The answer shall: ani 
he: 
(1) Clearly admit, deny, or explain each of the allegations of the 
Complaint and shall clearly set forth any defense asserted by the 
respondent; or 
No 
(2) State that the respondent admits all the facts alleged in the owne: 
complaint; or repea 
A 


(3) State that the respondent admits the jurisdictional allegations 





as 
N at procedure. 
(c) Default. Failure to file an answer within the time provided 
f under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
PA otherwise respond to an allegation of the Complaint shail be deemed, for 
of purposes of the proceeding, an admission of said allegation, unless the 
vet parties have agreed to a consent decision pursuant to § 1.138. 
Jue 
es, Since the allegations of the Complaint, that Respondent was the owner of 
‘Velvet Holiday" on April 20, 1991, and allowed the entry of the horse at the 
Backward S Ranch Horse Show on that date, were not denied in the Answer, 
vledge} they are deemed admitted by the Rules of Practice. Furthermore, 
ormal} Respondent’s Answer expressly admits ownership when he alleges that "I did 
which} not sore, nor pay someone else to sore my horse" (Answer (emphasis added)). 
deny} Complainant’s attorney, in his opening statement at the outset of the 
ons in} tearing, referred to the "potential interpretation under the Rules of Practice 
actice } that that [ownership] allegation is deemed admitted" (Tr. 6). He stated, 
however, that "[w]hether or not that allegation is deemed admitted . . ., we will 
tender evidence with respect to Mr. Jones having been the owner of the horse" 
(Tr. 6-7). 
Respondent chose not to make an opening statement (Tr. 9), but early in 
1¢ =| _ the hearing, he admitted ownership, stating (Tr. 21): 
in 
1e THE COURT: Back on -- let’s see. You have no objection to the 
receipt of CX ID 1, 4, 5, 5-A, 6, 6-A, they are received into evidence. 
And we have your statement in which you admit ownership of the 
animal at the time in question; is that right? You’re nodding your 
head. That’s a yes, sir? 
e 
€ MR. JONES: Yes, sir. 
Nowhere in his testimony did Respondent contradict his admission of 
B ownership of the animal at the time in question. As shown below, he 
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of the complaint and neither admits nor denies the remaining 
allegations and consents to the issuance of an order without further 














































repeatedly admitted ownership. 
After both sides rested (Tr. 95), Complainant’s attorney moved for a 
Bench Decision, which is permitted by the Rules of Practice (7 C.F.R. § 
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1.142(c)(1)), on the grounds that "Complainant established the three aspects 
of the case that we had to establish," stating, "with respect to the ownership, 
we had the admission that he was the owner" (Tr. 96). 

In Respondent’s argument to the ALJ at the conclusion of the hearing, 
Respondent argued that he had no part in soring the horse (Tr. 103), that he 
checked the horse and found no problem, and “that this horse should have 
made it through unless something happened to that horse, and I don’t know 
as an owner what else I could’ve done other than stay with that horse all day 
long" (Tr. 104 (emphasis added)). Here again, during his oral argument to 
the ALJ, Respondent did not deny ownership, but, rather, admitted his status 
"as an owner" (Tr. 104). 

Incomprehensibly, in denying Complainant’s Motion for a Bench Decision, 
the ALJ interjected the issue of ownership into the case, stating (Tr. 105-06) 
(emphasis added): 


I recognize that Mr. Jones did not disclaim ownership when he filed 
his Answer but he has here today and I will permit his statements taken 
today to be an amendment to his Answer, recognizing the pro se nature 
of his presentation. 


My job is to assure that we deal in fairness and citations which you 
offer, with reference to ownership, will be given much attention. . . . 


THE COURT: All right. Fine. We’re dealing with, I think, two 
issues here. Consideration of a tentative contract and possession and 
control of an eight year old gelding. 


The ALJ’s ruling was arbitrary, capricious, and an abuse of discretion and, 
therefore, it is reversed. Even if Respondent had argued in his oral argument 
before the ALJ that he was not the owner of the horse, and had asked to have 
his Answer amended to deny the ownership allegation, it would have been an 
abuse of discretion to allow his Answer to be amended to deny a material 
fact, previously admitted, after the record in the proceeding had been closed. 
Even though Respondent was proceeding pro se, Complainant was entitled to 
some measure of fairness. After all the witnesses have testified, and the 
hearing record has been closed, it would have been grave error, completely 
denying Complainant’s right to a fair hearing, to grant a motion by 
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Respondent to amend his Answer so as to deny a material fact, previously 
admitted. A fortiori, it was egregious error for the ALJ sua sponte to amend 
Respondent’s Answer. 

Furthermore, the ALJ’s exact amendment to the Answer is to "permit his 
[Respondent’s] statements taken today to be an amendment to his Answer" 
(Tr. 105). As shown below, Respondent’s statements throughout the hearing 
admitted ownership of the horse. Accordingly, even if the Answer could be 
properly amended after the hearing was completed so as to deny a material 
fact previously admitted, which, of course, cannot properly be done, the 
amendment, consisting of Respondent’s statements made at the hearing, also 
admit ownership. 


The Undisputed Evidence Shows Preliminary Negotiations for the Sale or 
Trade of "Velvet Holiday," Which Were Never Consummated. Respondent 
Jones Was Owner Before, During and After April 20, 1991. 


The preliminary nature of the negotiations between Respondent and the 
Hamptons for the possible sale or trade of "Velvet Holiday" is revealed in 
Respondent’s testimony, as follows (Tr. 74-76, 85, 88-89) (emphasis added): 


DIRECT EXAMINATION 
BY MR. JONES: 


[A]. Now, I bought this horse for my wife and he was too rough for 
her. So my daughter rode him, and she showed him. He wasn’t a 
great horse, but he had the potential of being a Big Lick horse. I show 
pleasure horses, flat shod horses. And this Hampton saw the horse at 
one of our vets, and he liked what he saw I guess, so he asked me 
then, you know, what I was going to do with him. I said, "Well, ’'m 
going to try to sell him, my wife can’t ride him. My daughter going to 
get hurt on him." He had a high spirit, and he had the pretense of 
buying the horse, and possibly, he intended to buy the horse. 


But he kept the horse for I don’t know, a couple, three weeks, it’d 
be a guess. And his wife worked well with the horse. They were 
compatible. She was a better rider. I'll get in trouble for this later. 
I also got in trouble when my daughter found out that Ms. Hampton 
was going to show the horse. She wanted to show him. I said, "No." 
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I said, "They’re trying to buy the horse, and Tracy has worked the horse 
and she deserved to, you know." 


They asked me if they could carry the horse to the Backward S Show 
to see how he did in competition, you know, and I said, "Well, that’s 
fine." I'll be honest with you, I was ignorant as to the complications 
that can arise from trusting people. You get caught up in that. 


This is relatively new to me. I never fooled with Big Lick horses f giving / 
much, and I’ll be honest with you, I checked the horse personally | period. 
between 10:00 and 11:00 o’clock on the morning of this show. | — what h 
watched them work the horse. He looked fine. He looked good to F not tra 
me. Like I say, I deal with the pleasure horses, and the horse worked 
fine, and she stated in there that she washed the horse and checked the 
feet. She did along with me and my daughter. I checked the horse’s 
feet. 


What happened from this time till the time that the horse went in 
the ring, I can’t swear to that. I had a pleasure horse of my own to 
show. We weren’t together. We weren’t stabled together. We didn’t 
come there together. J left with my horse in my possession, after the 
fact. 


But the horse checked fine then, and J don’t know as an owner what 
else I could do other than kept the horse at home... . 


veteri 
Hamy 
[BY THE COURT]: 
A 
A. I try my best to keep clean and dry stalls, and they [the | horse 
Hamptons] did not keep clean and dry stalls. 
Q 
Q. All right. Did you complain to the Hamptons? 
A 
A. We discussed that. 


Q. And with what results? 





TRACY RENEE HAMPTON, et al. 1377 
53 Agric. Dec. 1357 


A. Well, probably none, but that was part of the understanding, you 
know, that I would come get the horse if it didn’t work out. 


Q. All right. 


A. And it, you know, this was a short period of time, and actually, 
| put to the point he had brought the horse by for me -- he was trying 
to work a trade. This was -- he was legitimate in that. J started out 
gving him a price on the horse, and he started trying to bargain over a 
period of a week, or so, you know. And then he’d bring a horse by, and 
what he brought by wasn’t of a quality horse that this one was. So I did 
not trade at the time, and he was Still trying to locate one that I would. 


Q. All right. So an alternative animal was offered to you -- 


A. Yes sir. What I was basically looking for was a horse for my 
wife... . 


Q. All right. Was veterinarian care required of this animal while 
it was stabled at the Hampton’s place? 


A. Not to my knowledge. I don’t believe so. 


Q. Did you have any understanding with Mr. Hampton regarding 
veterinary care that might have been required while it was at the 
Hampton’s place? 


A. No, sir. I don’t believe I did, mainly, because J was hoping the 
horse would be his shortly after he went there. 


Q. All right. 


A. It’s just one of these deals where it strings out. Like I say, I was 
new to that part of the horse business, but I’m learning. 


Q. Uh-huh. 
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A. I’m not a trader or a saler [sic]. I need to be, but I’m not. 


Q. So part of the perspective [sic] consideration in this transaction 
was the -- your receipt of a suitable animal for your family; is that right 


A. Yes, sir. The ones that he brought by were refused. They weren't 
what I was looking for. 


Q. All right. And one of the criteria that you used was the animal 
size for your spouse. 


A. And temperament mainly. 


The most telling action by Respondent Jones, revealing his state of mini 
that the negotiations with the Hamptons never resulted in a firm agreement 
occurred after the horse was disqualified, when Respondent Jong 
unceremoniously seized "Velvet Holiday,” as follows (Tr. 86-87) (emphasi 
added): 


[BY THE COURT]: 


Q. You suggested that you did not want to continue ownership of 
the horse because of its fractious nature for the riders in your family 
who would be using him? 


A. Yes, sir. 

Q. Could you describe that for me a little bit? 

A. Yes sir. Some days he was as docile as you could ask for. He 
would be a fine mount. My daughter was riding him right up till I sold 


him, here lately, and I will state that as soon as this came about at this 
show, I loaded my horse up and carried him home. 


Q. So after the -- 
A. The Backward S Horse Show, I brought him home. He came 


home with me. He went with the Hamptons. I didn’t buy their gas. 
I didn’t do anything, but when this came about, I went back to the stall, 
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and Tracy Hampton was crying when I came got the horse because she 
wanted him that bad, but I couldn’t leave him there. 


Q. All right. 


A. Whether they were at fault or not, I cannot say. 


Respondent Jones’ state of mind is also revealed by Complainant’s Exhibit 
4 APHIS Form 7077, Item 12, which lists "Dennis Harold Jones" as owner of 
the sore horse (CX 4). That item was filled out by APHIS Investigator David 
Green immediately after the horse was found to be sore, and the information 
as to ownership came from the Respondent. Mr. Green testified (Tr. 19): 


Q. One more question regarding -- if you could turn back to 
Exhibit No. 4, which is a vio -- summary of alleged violations. In 
looking at box number 12, which is the space for the owners name and . 
address, where did you get this information from? 


A. When I interviewed Mr. Jones at the sale [sic] on the same date, 
I obtained this information from him along with the address and 
telephone number information. This is what he gave me. 


Respondent Jones called as a witness Christopher L. Trachier, a fellow 
member of the East Texas Walking and Racking Horse Association (Tr. 69), 
who also testified to the tentative and preliminary nature of Respondent’s 
negotiations with the Hamptons, as follows (Tr. 68-71) (emphasis added): 


THE WITNESS: I came to court this morning to testify to several 
relevant facts, I believe. . . . 


Number two, to testify to the fact that the horse at the particular 
time and moment that we are speaking of, although owned by Mr. Jones 
was in the process of being sold to Mr. Wesley Hampton, or at least Mr. 
Jones had reason to so believe that the horse was being taken out, so to 
speak, on a test drive to find out if it was an acceptable mount, and they 
intended to consummate that purchase shortly through trade or a cash 
transaction. 
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. . . It’s kind of like letting somebody drive your car because they're 
interested in purchasing it, and if they go down and knock off a liquor 
store, and you didn’t know them to be a bad character, you thought 
they were good character from the few moments of time that you spent 
with them or however often you visit with them, and you didn’t suspect 
that they were criminally intent, you would have no reason to suspect 
that they weren’t just going to take it for a test drive, and if they liked 
it, they'd buy it. And I’d equate that to the situation that Mr. Jones 
finds himself in today. 


He owned the horse, but he did not in any way condone the 
treatment of the horse if it was in violation of the Horse Protection 
Act, and furthermore, he would not allow it to be done by himself, his 
family or anyone else if he knew about it. 


The record does not show how the witness came by his information, but 
he was called by Respondent, the evidence was received without objection, 
and Respondent did not contradict any part of it when Respondent later 
testified. Hence it is compelling evidence corroborating Respondent's 
testimony. 


The Hamptons’ state of mind as to ownership of the horse on April 20, f 
1991, was identical to that of Respondent Jones. Mrs. Hampton filled out the 
entry sheet for the show listing Respondent Jones as the owner of "Velvet 
Holiday" (CX 1). Both Hamptons told APHIS Investigator Green on 
April 20, 1991, that Respondent Jones owned the horse (Tr. 19-20). 
Respondent Jones’ cross-examination of Investigator Green included the 
following discussion (Tr. 63) (emphasis added): 


BY MR. JONES: 


Q. Mr. Green, at any time during your questioning either Wesley 
or Tracy Hampton, did they state to you why the horse was in their 
custody at the time? 


A. Yes, they did. They informed me that they were going to try and 
buy the horse and apparently the deal did not work out, whatever, but 


that was the reason they were in possession of the horse. 


Q. Did they lead you to believe at any time that I had hired them 
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ed realize that J still had the papers in my hands, in my possession, but I 
es didn’t know if they had made it clear to you that they were in the 
process of buying the horse. 
he A. They had indicated that they were training the horse, but that you 
7 were the owner of the horse, is the way it was put to me. 
iis 
Both Hamptons signed affidavits on the day of the show stating that 
Respondent Jones was the owner of the horse (CX 5, 6). Tracy Reneé 
but | Hampton’s sworn affidavit states: "I, Tracy Hampton am the trainer for 
tion, F Velvet Holiday owned by Dennis Jones" (CX 5). And, Charles Wesley 
later Hampton, Jr.’s sworn affidavit states: "I hauled a horse named Velvet 
ent’s Holiday, owned by Dennis Jones of Harleton, TX to the Backward "S" Ranch 
Horse Show located at Athens, Texas on April 20, 1991" (CX 6). 
I 20, The Hamptons were not called as witnesses by either party. Their 
tthe F testimony presumably would have supported Complainant’s position, in view 
elvet F of their affidavits executed April 20, 1991. But, in view of Respondent’s 
| O0 fF admission in his Answer that he owned the horse, there was no need for 
20). | Complainant to call them. (This illustrates the unfairness of the ALJ’s action 
the F in amending the Answer, after the hearing record was closed.) 
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as trainers or if there was any kind of money exchanged or anything of 
that nature? 








A. No. 





Q. I was kind of curious as to why, you know, the situation -- I 

























Other exhibits in this case also show Respondent Jones as owner of the 
horse. Specifically, Complainant’s Exhibit 2, the sworn affidavit of VMO 
Nancy Ellifrit, states that "[t]he name of the horse is VELVET HOLIDAY 
owned by Dennis H. Jones" (CX 2, p. 2). Although Complainant’s Exhibit 3, 
the sworn affidavit of VMO Lynn Bourgeois, does not name the owner, 
Complainant’s Exhibit 4, APHIS Form 7077, Item 12, lists "Dennis Harold 
Jones" as owner (CX 4), and both VMOs Ellifrit and Bourgeois signed the 
form. 

In short, all of the evidence in the case supports Complainant’s position 
that Respondent Jones was the owner of "Velvet Holiday" on April 20, 1991, 
the day of the show. 

The ALJ relied on the fact that the Hamptons elevated the "horse’s 
forelimbs which rendered the animal unsuitable for trail riding" (Initial 
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Decision at 15). But that was a minor procedure done with Respondent want 
Jones’ permission. Respondent Jones testified (Tr. 82-83): C 
A. See, I didn’t even -- I had this horse flat shod, pleasure horses, 
you may be familiar with this. f 
hors 
Q. Now you say, now you tell me what you mean by that. Aft 
€ 
A. A pleasure horse wears a flat shoe just like a regular Quarter change 
horse only they can be thicker, up to a half inch and an inch, and a half Respor 
wide is the maximum. | 
Q. All right. 
A. Plantation shoe. That’s what I show in. That’s what I trail ride 
. All right. 
° "s the 
A. But the built-up horses are allowed a neoprene pad. There’s - 
ar 













people here that can tell you a whole lot more about that than I can. 





After he carried the horse home, he had the intention of making a 
built-up horse out of him. And I said, "Well, try it and see, you know, 
it doesn’t matter to me cause I don’t want anybody to get hurt on him," 
and that lady over there in the pink blouse with flowers on her shirt is 
bad about taking trips off in the hills by herself on this horse, and he 
had a bad disposition at times. So we went -- 


Q. Just a moment. Are you telling me that prior to your delivery 
of this animal to the Hampton’s ranch or farm that it had a flat shoe 
on it? 








A. Yes, sir. 
Q. And then what happened after that? 


A. They had the built-ups put on it, and I told him -- I said, "If you 
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Donden | Want to put them on, it’s up to you. I will not pay for it." 


Q. All right. 


Ses, ‘ ; err 
A. Otherwise that’s what turns a pleasure horse into a Big Lick 


horse. 


After Respondent Jones took his horse home on the day of the show, he 
rter | cuanged the shoes back to their original status almost immediately. 
half | Respondent Jones testified (Tr. 87-88): 

Q. How long did you leave the horse in the built-up pads? 


A. I took him down almost immediately after he came home. 


ide . 
Q. And you say you "took him down," tell me what that means. 
A. That’s taking the built-up -- see, a built-up shoe, I’m not sure 
the dimensions can be probably as high as three or four inches at the 
ns heel built-up between the steel shoe and their actual foot. It’s an 
* artificial foot. 
Q. All right. 
a ; : : 
" A. And they can -- that accentuates their gait and gives a show gait, 
{ and we trail ride at home. Or we go on trail rides, and that doesn’t 
s work for me. Now, it works for some people, but I want horse if I get 
. ready to climb a hill or whatever -- we climb hills. We cross creeks, 
branches not -- some of us do. 
y You know it’s first -- my horses are my pleasure, and the show is the 
‘ icing on the cake. 


Q. All right. Would you have ridden this animal on trails if it were 
equipped with the built-up pads you’ve described? 


A. I probably wouldn’t. 


Q. You say you would not. 
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A. Not the trails I ride. No, sir, I wouldn’t. Some people do but offeree 


I wouldn’t. actual 


to con 
As far as ownership goes, the use of different shoes on a show horse no | counte 


more determines ownership than changing racing tires on a race car. The | order 
change is not permanent, does not alter the nature of the res, and is easily thems 
reversed--as actually happened herein. Respondent Jones’ action in permitting 
the Hamptons to alter the horse’s shoes temporarily, so that the Hamptons 
could "try it and see" (Tr. 83), is not at all inconsistent with the fact that the 
preliminary negotiations never reached the point of a binding agreement to | § 29. 
sell or trade. 
The following discussion from 1 Arthur L. Corbin, Corbin on Contracts § Co 
22, at 62-64, § 29, at 82-94 (1963) (footnotes omitted), is relevant here: fail t 
comp! 
§ 22. Preliminary Negotiation 
Fr 


items 

partie 

A bargaining transaction usually begins with what may be described no cc 

as preliminary negotiation. This may include mere general discussion prelir 


of a very indefinite character. There may be requests for estimates or may ( 
bids. There may be the puffing of wares by advertising their qualities that t 
and stating their prices. This may be done in newspapers or by contr 
handbills or in magnificently illustrated catalogs. Much of this belie 
preliminary negotiation may be totally inoperative to affect the legal belie 
relations of the parties involved. Its purpose may be merely to 

acquaint another person with a certain fact and to excite in him a T 
bargaining desire; but inoperative preliminary negotiation may or may offer 
not lead to the making of a legally operative offer. a par 
offer 
The term "preliminary negotiation," however, may be used to with 
include all those communications and other events in a bargaining refer 
transaction that are antecedent to acceptance, that is, antecedent to the agre 
completion of the contract. In this sense, every offer that is made is a agre 
part of the negotiation that is preliminary to the making of a contract. offe 
There may, indeed, be more than one offer. In the preliminary 

haggling process, there are frequently offers and counter-offers, each 

one of which has a certain legal operation, but none of which is 

transformed into a contract, for lack of acceptance on the part of the 
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offeree. In determining whether or not a bargaining transaction 
actually results in the making of a contract, it is frequently necessary 
to consider all of the preliminary negotiations, all of the offers and 
counter-offers, interpreting the various expressions of the parties, in 
order to form a judgment as to whether they ever finally expressed 
themselves as in agreement on completed and definite terms. 


§29. Partial Agreements—"Contract to Make a Contract" 


Communications that include mutual expressions of agreement may 
fal to consummate a contract for the reason that they are not 
complete, some essential term not having been included. 


Frequently agreements are arrived at piecemeal, different terms and 
items being discussed and agreed upon separately. As long as the 
parties know that there is an essential term not yet agreed on, there is 
no contract; the preliminary agreements on specific items are mere 
preliminary negotiation building up the terms of the final offer that 


may or may not be made. Even though one of the parties may believe 
that the negotiation has been concluded, all items agreed upon, and the 
contract closed, there is still no contract unless he is reasonable in his 
belief and the other party ought to have known that he would so 
believe. 


The same result exists in cases where a complete and operative 
offer is made, but is not unconditionally accepted. The reply may be 
a partial or a conditional acceptance, in which case certain terms of the 
offer are agreed upon while others are not. The parties may proceed 
with their negotiations as to these others, without any new and distinct 
reference to the terms already assented to. There is no contract until 
agreement is reached on all terms, the preliminary and _ partial 
agreements being expressly or impliedly incorporated into the final 
offer and acceptance. 


Further illustrations are to be found in the cases of a so-called 
contract to make a contract. It is quite possible for parties to make an 
enforceable contract binding them to prepare and execute a subsequent 
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documentary agreement. In order that such may be the effect, it is 


















( 
necessary that agreement shall have been expressed on all essential a 
terms that are to be incorporated in the document. That document is tert 
understood to be a mere memorial of the agreement already reached, per 
If the document or contract that the parties agree to make is to contain exi 
any material term that is not already agreed on, no contract has yet its¢ 
been made; and the so-called "contract to make a contract" is nota the 
contract at all. in 
pe 
We must not jump too readily to the conclusion that a contract has jue 
not been made from the fact of apparent incompleteness. People do 
business in a very informal fashion, using abbreviated aid elliptical TI 
language. A transaction is complete when the parties mean it to be f prece 
complete. It is a mere matter of interpretation of their expressions to | Code 
each other, a question of fact. An expression is no less effective that 
it is found by the method of implication. The parties may not give § 





verbal expression to such vitally important matters as price, place and 
time of delivery, time of payment, amount of goods, and yet they may 
actually have agreed upon them. This may be shown by their 
antecedent expressions, their past action and custom, and other 
circumstances. 













Even though certain matters are expressly left to be agreed upon in 
the future, they may not be regarded by the parties as essential to their 
present agreement. Furthermore, the terms left for future settlement 
may be within definite and prescribed limits. The exact price may be 
left for future negotiation within a specified maximum and a specified 
minimum. In such a case it may be intended that the buyer shall have 
a binding option to buy at the maximum, or the seller shall have one 
to sell at the stated minimum, or both may have such options. An 
agreement to grant a license in a "standard form" to be thereafter 
adopted by the patentee granting it becomes enforceable as soon as the 
patentee adopts such a form. The agreement may have been such that 
the patentee promised that he would prepare such a form, so that the 
parties were bound by a bilateral contract prior to its preparation. 
There may be a valid contract even though one of the parties must still 
submit specifications as to assortment of sizes or qualities. 










































The court will be more ready to find that the apparently incomplete 
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agreement was in fact complete and required the payment and 
acceptance of a "reasonable" price or a performance on "reasonable" 
terms, in case the parties have already rendered some substantial 
performance or have taken other material action in reliance upon their | 
existing expressions of agreement. The fact that they have so acted is 
itself a circumstance bearing upon the question of completeness of 
their agreement. The court may be more ready to reach such a result 
in case the remedy asked and given is the equitable remedy of specific 
performance than in a case ‘vhere the remedy to be given is a 
judgment for money damages. 


The Texas Uniform Commercial Code adopts a view similar to the 
preceding discussion in Corbin on Contracts, as follows (Tex. Bus. & Com. 
Code Ann. § 2.305 (West 1968) (emphasis added): 


§ 2.305. Open Price Term 


(a) The parties if they so intend can conclude a contract for sale 
even though the price is not settled. In such a case the price is a 
reasonable price at the time for delivery if 


(1) nothing is said as to price; or 


(2) the price is left to be agreed by the parties and they fail to 
agree; Or 


(3) the price is to be fixed in terms of some agreed market 
or other standard as set or recorded by a third person or 
agency and it is not so set or recorded. 


(b) A price is to be fixed by the seller or by the buyer means a 
price for him to fix in good faith. 


(c) When a price to be fixed otherwise than by agreement of the 
parties fails to be fixed through fault of one party the other may at his 
option treat the contract as cancelled or himself fix a reasonable price. 


(d) Where, however, the parties intend not to be bound unless the 
price be fixed or agreed and it is not fixed or agreed there is no contract. 
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In such a case the buyer must return any goods already received or if 
unable so to do must pay their reasonable value at the time of delivery 
and the seller must return any portion of the price paid on account. 


The present case falls squarely under section 2.305(d), where the partie; | 
intended not to be bound unless the price (or suitable exchange) was fixed o 
agreed, and it was never fixed or agreed. To summarize, the prospective 
seller (Jones) and the prospective buyer (Hampton) met at their vet's office 
and began horse trading. The deferences, consideration, and detriments, inte 
alia, which the ALJ analyzes under Texas law, in pages 13 through 18 of the 
Initial Decision, actually constitute bargaining, or if one prefers, horse trading 
At each point where a consummated sale could have occurred, there is a 
rejection. For instance, the prospective buyer rejected the prospective seller’ 
price. The prospective seller rejected other horses offered in trade. But 
negotiations continued. The prospective seller let the prospective buyer take 
the horse home--what one might call "on approval." The prospective buyer 
obviously thought the horse would be more valuable to him as a "Big Lick 
competition horse, and the prospective buyer secured permission from the 
prospective seller to re-shoe "Velvet Holiday," and to enter the horse in a "Big 
Lick" competition. Had the horse done well, the prospective seller might have 
upped the price; and, if the horse had failed, the prospective buyer no doubi 
would have expected to pay less, if still interested. All of the testimony and 
exhibits in the record are clear that the state of mind of the principals was 
that there was a continuing negotiation over the possible sale of the horse, 
without a firm agreement ever reached. 

If I were to conclude that the parties had entered into a legally binding 
contract for the sale or exchange of "Velvet Holiday," which I cannot based on 
this record, I would hold that the contract was executory, with ownership of 
the horse not passing until the Hamptons paid an acceptable price or made 
an acceptable exchange. 


Both the rule in Texas and in the majority of other jurisdictions is that 
a contract is executory when something remains to be done by one or 
more of the parties. An executory contract is one in which a party 
binds himself to do or not do a particular thing, whereas an executed 
contract is one in which the object of the agreement is already 
performed. 


Ozark-Mahoning Co. v. American Magnesium Co. (In re American Magnesium 
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(o.), 488 F.2d 147, 152 (Sth Cir. 1974). Since the Hamptons did not pay an 
acceptable price or make an acceptable trade, title did not pass to the 
Hamptons. See LeSage v. Commissioner, 173 F.2d 826, 827 (Sth Cir. 1949)."° 


Sanction 


Turning to the sanction, the Department’s current sanction policy is set 
forth in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 
903 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 


§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matter as justice may require. 


"An additional obstacle to any theory that ownership changed is the Texas Statute of Frauds, 
applicable to sales of $500 or more. Tex. Bus. & Com. Code Ann. § 2.201 (West 1968). In 
addition, the Texas Agriculture Code requires written documentation to accompany delivery 
upon the sale of a horse. Tex. Agric. Code Ann. § 146.001 (West 1982). 
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In most cases, the maximum civil penalty of $2,000 per violation ; 
warranted (In re Eldon Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 Fy) 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt fro 
Stamper attached as an Appendix hereto); In re William Dwaine Elliott, § 
Agric. Dec. 334, 350-51 (1992) (Decision as to William Dwaine Elliott), af 
990 F.2d 140 (4th Cir. 1993), cert. denied, 114 §.Ct. 191 (1993). Complainai 
made the recommendation that the violation in this case deserved tk 
routinely appropriate amount of $2,000 for the first offense (Tr. 102). I agre 

Complainant also recommended a year’s disqualification. Recent cas; 
and those decisions going back to the passage of the disqualificatig 
amendment to the HPA in 1976" show that a 1-year minimm 
disqualification ordinarily accompanies a civil penalty for a soring violation 
This policy was recently restated in In re William Dwaine Elliott, supra, § 
Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))}: 


Congress has provided the Department with the "tools" 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 
trainer) who allows one of his horses to be exhibited while 
sore.’° 


‘(There is a remote possibility that the circumstances in 


"The disqualification provision was added by Congress in 1976 to provide a strong deterreal 
to subsequent violations by parties who had the economic means to pay the civil penalties 
operation costs. See H.R. Rep. No. 1174, 94th Cong., 2d Sess. 11 (1976), reprinted in 1% 
U.S.C.C.A.N. 1696, 1706. Jn re Albert Lee Rowland, 40 Agric. Dec. 1934, 1934-1949 (1981), affa 
713 F.2d 179 (6th Cir. 1983). 
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some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,] I can envisage no circumstance presently warranting 
an exception from this policy. 


It is the Judicial Officer’s policy to examine the facts and circumstances of 
each case to see whether an exception to this policy is warranted. An 
examination of the record here does not show that an exception is warranted. 
In this respect, however, the Judicial Officer is necessarily influenced by the 
views expressed in Stamper as to why lack of knowledge or intent should not 
- be a circumstance mitigating the sanction. Since there is never, or almost 
never, proof of knowledge or intent, if that were cause for not imposing a 
disqualification order, there would never, or almost never, be a disqualification 
order issued. The civil penalty for soring would be an acceptable cost of 
doing business, and the remedial purposes of the Act would not be achieved. 
But if the Stamper views are correct, viz., that a disqualification order is 
ordinarily necessary to achieve the Act’s purpose even where there is no proof 
of knowledge or intent, it would take an extraordinary circumstance to warrant 
not imposing a disqualification order. 

The ALJ correctly framed the needed facts to support sanctions in his 
Summary of Issues, pages 1-2 (Apr. 1, 1993), as follows: 


3. If violations are found to exist, whether sanctions-’ should be 
imposed, based upon facts describing the following: 


See: A.P. "Sonny" Holt, Richard Wall, and Wayne Putman, 49 Agric. 
Dec. 853, 865-872 (H.P.A. Dkt. No. 88-28) (July 11, 1990). See also 
the Initial Decision in Glen O. Crowe, et al. (H.P.A. Dkt. No. 91-49) 
(June 3, 1992). Copies of this latter decision are provided to 
counsel and to respondents for their convenience. 


. The nature of the prohibited conduct 

. The circumstances of the prohibited conduct 
. The extent of the prohibited conduct 

. The gravity of the prohibited conduct 

. The degree of culpability of the perpetrators 
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. The history of prior offenses by the perpetrators 
. Any such other matters as justice may require 


. The ability of the perpetrators to pay a civil penalty 
. The effect of the dollar amount of a civil penalty on the 
perpetrators’ ability to continue to do business 


Complaint counsel bears the burden of proof of Issuef] ... 34. 
Respondents bear the burden of proof of Issue 3B. 


Complainant’s statement in support of Complainant’s motion for summi 
judgment answers each of these questions, and is as follows (Tr. 100-02); 


With respect to the factors involved in the sanctions, as I indicated 
in the proposed order the nature of the prohibited conduct is, Mr. 
Jones having allowed the entry of Velvet Holiday, a sore horse, at the 
horse show in question. The circumstances of the prohibited conduct 
is that he was the owner of Velvet Holiday. 


The extent of the prohibited conduct, the horse owned by Mr. Jones 
was found to be sore. The gravity of the prohibited conduct, the 
Complainant’s Exhibits 2 and 3 describe the response to the palpation, 
as having distinctive and marked pain responses to the palpation by the 
veterinarians. 


The degree of culpability of the Respondent while he did not 
personally train the horse, it was trained by the couple to whom he had 
given the horse for the purposes of seeing whether or not they wanted 
to purchase the horse from him. He was aware, at least to some 
extent, on an ongoing basis of the condition of the horse during that 
two week period of time between when he let the Hamptons have the 
horse and the date of the show. He went and brought the horse feed 
at least once. He had a chance to observe the condition of the horse 
and the condition of the stables in which the horse was kept. 


So now, culpability, it’s -- he certainly had knowledge of the 
circumstances in which that horse was in. He knew that the horse was 
going to be shown in the show. He knew that the Hamptons put the 
horse on built-up pads training him for -- training the horse for the Big 





icated 
s, Mr. 
at the 
ynduct 


Jones 
t, the 
ation, 
vy the 


d not 
e had 
anted 
some 
r that 
e the 

feed 
horse 


the 
> was 
t the 
> Big 


TRACY RENEE HAMPTON, et al. 
53 Agric. Dec. 1357 


Lick. 


History of prior offenses, we noted at the beginning, that there are 
none. Ability of the perpetrator, I hate that word, but that’s what is 
used in the decision to pay civil penalty, we have evidence that Mr. 
Jones is a horse owner of long standing. Ownership of horses had 
been determined to be a highly relevant circumstance in judging the 
ability of a person to pay a civil penalty. 


The effect of the dollar amount on the civil penalty of Respondent’s 
ability to continue to do business, he indicated that he wants to get stud 
fees from the horses that he owns; there is nothing in a period of 
disqualification that would prevent him from conducting that business. 


1 will admit to the possibility of the business not being as 
renumerative as profitable if the horse is not able to gather additional 
ribbons. His horses are not able to get additional ribbons during the 
period of the disqualification, but he can, nonetheless, he will be able 
to continue to do business. 


In view of these factors and in view of the precedence of the 
Department establishing the sanctions for a first time violator. of the 
Horse Protection Act, the Complainant requests a civil penalty of 
$2,000 and a period of suspension of one year. That’s the close of my 
statement, Your Honor. 


For the reasons set forth in Stamper, attached as an Appendix, the 
customary, minimum disqualification period. should be imposed here. 
Respondent Jones’ violation in allowing the entry of a horse that was found 
to be sore does not reflect in the slightest on his character as a trustworthy 
and reputable person. Nonetheless, in order to achieve the congressional 
purpose of this remedial Act, the owner of a horse who allows the entry of a 
horse found to be sore must be held responsible irrespective of the fact that 
the owner did not know the horse was sore (see Stamper, supra, attached as 
an Appendix). 

The ALJ concludes that Respondent Jones gave up any expectation of 
control over his horse (Initial Decision at 16), but this conclusion is not 
supported by the record or any legal authority. The record shows that 
Respondent Jones and his daughter were very much involved with the care, 
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feeding, and showing of their horse, even to the point of Respondent Jones 
personally examining the horse’s forelimbs for soreness just prior to the show, 
as follows (Tr. 78-79): 


[BY THE COURT]: 
Q. When you talk about they, are you saying the Hamptons? 
A. Yes, sir. 
. Mr. and Mrs. Hampton. Is that what it is? Are they spouses? 
. Yes, sir. 
Q. All right. 


A. And they were pressed for time, and one of them came and said 
could you help us wash Velvet? Said we’re in a hurry and we’re going 
to have so much time before the show, and we’re not going to have 
time, you know, to get it all done. Sure. So my daughter and I went 
with Tracy. We washed the horse and groomed it, and I personally sho 
handled this horse’s feet. as ¢ 


Q. All right. Thi 

was an 

A. I’m probably rougher then most the DQPs -- wen p 
went te 

Q. All right. Respor 

he kne 

A. -- in some ways but I couldn’t find any discrepancies with the Respor 
horse’s feet. Now I’m not a professional but I gave it more than the wiolatic 
whitening of the fingernail. So I do this even on my pleasure horses. Th 


The ALJ states (Initial Decision at 16): It 


Mr. Jones did not have an “opportunity to ... avoid the violation," as 
would the typical owner. Eldon Stamper, 42 Agric. Dec. 20, 57 (H.P.A. 
Dkt. No. 168) (January 11, 1983), aff'd, 722 F.2d 1483 (9th Cir. 1984). 
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There is no “typical” owner, just an owner. The citation to Stamper is 
taken out of context. The entire sentence reads: "Both had the opportunity 
to use better judgment and avoid the violation (emphasis added)," and the 
context of the citation is as follows (In re Eldon Stamper, 42 Agric. Dec. 20, 
9-57 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 
302 (1992): 


Undoubtedly, the violation here resulted from mistaken judgment. 
I am satisfied that neither respondent Fox [trainer] nor respondent 
Stamper [owner] intended to sore "Red Bluffs Playboy." I am equally 
satisfied that neither of them knew that the horse would be sored that 
night by the chains. 


Unfortunately, however, respondents were wrong. Respondent Fox 
showed and exhibited the horse while it was sore. Respondent 
Stamper was present and "allowed" that activity.’? Both had the 
opportunity to use better judgment and avoid the violation. 


“Even if he had not been physically present, unless the horse was 
shown without his permission or acquiescence, he would be responsible, 
as owner, for allowing his horse to be exhibited while sore. . . . 


This is the same situation as with Respondent Jones. He was present. He 
was an experienced horse showman. He was involved with the show. He 
even personally examined his own horse’s pasterns shortly before the horse 
went to the DOP. Furthermore, there is no suggestion in the record that 
Respondent told the Hamptons not to sore the horse in any manner, or that 
he knew anything about the Hampton’s general practice in training horses. 
Respondent Jones had the opportunity to use better judgment and avoid the 
violation. 

The ALJ states (Initial Decision at 17-18): 


It is not de jure ownership, but the control derived from de facto 
ownership, absent in this instance, that justifies owner liability. See, 
Charles Sims et al., 52 Agric. Dec. [226] (H.P.A. Dkt. Nos. 90-21, 91- 
201, and 91-40) (January 7, 1993) (Chief Administrative Law Judge 
finding de jure owner, who was a minor, lacking control to "allow" entry 
of horse within meaning of the Act). 
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The Sims case was affirmed by the Judicial Officer based on an appeal by 
one of the Respondents in that case. In re Charles Sims, 52 Agric. Dec. 124 
(1993). However, the special circumstances in Sims are not involved here, 
There are no minors in the preliminary negotiations for the sale or trade of 
"Velvet Holiday" in this case. The HPA does not make distinctions of de fac 
and de jure ownership. That distinction was recognized in Sims only to hold 
responsible for violations of the Act the parents of a minor child in whos 
name they had registered the horse, rather than the minor child. It is stated 
in Sims (52 Agric. Dec. at 1249, 1252-53): 


9. Although, on March 29, 1991, Jennifer Wiley was the de jure 
registered owner of "Copy’s Cobra," she had no control over its training 
or its being entered on March 29, 1991, to be shown and exhibited in 
a horse show. Although her parents had previously transferred 
ownership to her, they continued to act as the horse’s de facto owners; 
her mother was the person who paid the entry fee; and her father was 
the sole person who gave all directions to the horse’s trainer. 


Owners are held liable for the "entering" of sored horses when they 
have personally "entered" the horse or have "allowed" it to be entered. 


The evidence here is clear that although Mr. and Mrs. Wiley 
changed the registration of "Copy’s Cobra" and made their daughter its 
de jure owner, they retained control over its training and made all 
decisions respecting its entry in horse shows. Mrs. Wiley paid the 
horse’s entry fee for the March 29, 1991, horse show. The horse was 
presented for pre-show inspection by a professional trainer employed 
by Jennifer’s parents who was subject to the exclusive direction and 
control of Robert Glen Wiley as to its training and its entry in the 
horse show. Mr. Wiley so testified; his testimony was both credible 
and uncontroverted. Mr. and Mrs. Wiley, therefore, must be found to 
have remained the horse’s de facto owners. 


There is no past binding Departmental precedent on the liability 
under the Act of a minor who is the registered de jure owner of a 
horse but not its de facto owner because she has neither control over 
its training nor whether it should or should not be allowed to be 
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entered in a horse show. Administrative Law Judge James Hunt did 


find against a minor who actually trained the horse found to be sore. 
See Clifton Farley II and Betsy Farley, 49 Agric. Dec. 878 (1990). 


But Jennifer Wiley was not the horse’s trainer. Under these 
circumstances, it cannot be found that Jennifer Wiley either "entered" 
or "allowed" the horse to be entered when sore. 


She had just turned 16 a few days before the horse show when a 
professional trainer in the exclusive control of her father presented the 
horse for pre-show inspection, the final step in the "entering" process. 
It would run against the current of the law to impute in these 
circumstances that she "allowed" the horse to be entered by her 
supposed agent: 


The rule is that as a minor may not make a contract, [s]he 
cannot establish the relation of master and servant or principal 
and agent and so cannot be held liable for the tort of another 
under the doctrine of respondeat superior, though [s]he may, 


aside from certain limits as to age and intelligence, be held 
liable for h[er] personal tort. 


Palmer v. Miller, 380 Ill. 256, 258, 43 N.E.2d 973, 975 (1942) [(emphasis 
added)]. 


To the same effect, see [PJayette v. Fleischman, 329 Mich. 160, 161, 
45 N.W.2d 16, 17 (1950); Thompson v. Bell, 129 F.2d 211, 214 (6th Cir. 
1942); and Tatlock v Nathanson, 169 F. Supp. 151, 154 (D. Del. 1959). 


Nothing in Sims is relevant here. Respondent, as owner of "Velvet 
Holiday," had the legal and actual right to allow its entry by the Hamptons, 
or to forbid its entry in the show. He had the legal and actual right to order 
them not to use particular training methods, and not to sore the horse. 

The ALJ states (Initial Decision at 17): 


Mr. Jones also was not in the position of the typical owner to reap 
the benefits -- prestige, money, and recognition -- from winning with 
a sore horse. Mr. Jones did not intend to show the horse. He wanted 
to replace "Velvet Holiday," which was too fractious for his family’s use. 
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Although this point is not really relevant, Respondent Jones is an own 
and stood to reap the rewards of winning. The expressed purpose of enteriny 
"Velvet Holiday" in the "Big Lick" competition was "to see how he did ip 
competition" (Tr. 75). It is patently obvious that the horse’s value would hay 
adjusted up, or down, depending upon success or failure, respectively, in th 
ring. The part of the negotiations yet to be fixed was the price, ax 
Respondent Jones was interested, as all owners are expected to be, in gettin 
the best price. 

The ALJ cites Burton v. USDA, 683 F.2d 280, 282-83 (8th Cir. 1982), fo 
the proposition that the statute is "not a per se statute" (Initial Decision at 13}, 
by which I infer the ALJ means that the owner is not strictly liable under th 
statute for allowing his sore horse to be entered. Burton, however, does nv 
help the ALJ’s analysis, for two reasons. 

First, the Burton decision is not followed by this Department outside of th 
Eighth Circuit. The reasons for this are carefully explained in my Stampe 
decision, attached as an Appendix. The Stamper decision is very clear tha 
owners are held strictly liable for allowing their horses to be entered while son 
But see Baird v. USDA, __ F.3d ___ (No. 93-3975) (6th Cir. Nov. 10, 1994) 

Second, this case, sub judice, does not meet (any of) the Burton criteria 
(1) there is no finding that the owner had no knowledge that the horse wa 
in a sore condition; (2) there is no finding that the DOP examined ai 
approved the horse prior to entry; and (3) there is no uncontradicted 
testimony that the owner had directed the Hamptons not to show the hors 
while sore. Since this case meets none of the Burton criteria, the owner ¢ 
such a horse would have been found liable under Burton, even in the Eighth 
Circuit. Similarly, this case does not meet the criteria in Baird v. USDA 
supra. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Dennis Harold Jones is assessed a civil penalty of $2,00 
The civil penalty shall be paid by certified check or money order, mat: 
payable to the Treasurer of the United States, and forwarded to Tejal Mehta 
Esq., Office of the General Counsel, United States Department 
Agriculture, Room 2014, South Building, Washington, D.C. 20250-1417, withi 
30 days from the date of service of this Order on Respondent. 

2. Respondent Dennis Harold Jones is disqualified for 1 year fros 
showing, exhibiting, or entering any horse, directly or indirectly through a 
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agent, employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 
The provisions of the disqualification order shall become effective on the 30th 
day after service of this Order on Respondent. 


APPENDIX 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein. - Editor] 





NONPROCUREMENT DEBARMENT AND SUSPENSION 
DEPARTMENTAL DECISIONS 


In re: LEON HOWARD, d/b/a HOWARD CONSTRUCTION. 
DNS Docket No. 95-1. 
Decision and Order filed November 21, 1994. 


Nonprocurement debarment and suspension - Failure to file timely appeal. 


Judge Palmer refused to consider respondent’s untimely appeal. The regulations require tha 
respondent file an appeal within 30 days from the date that the debarring official’s decisions 
received. Respondent did not file a timely appeal to the debarment decision. Accordingly, ite 
decision of the Administrator to debar the respondent was deemed final and not appealabk 
within the Department. 


Michael V. Dunn, Debarring Official. 
George F. West, Jr., Natchez, MS, for Appellant. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017,515, in 
disposition of Respondent’s appeal of his debarment by the Farmers Hom ) 
Administration (FmHA), an agency of the United States Department o 
Agriculture (USDA), under the governmentwide system for nonprocuremes J 
debarment and suspension as implemented by 7 C.F.R. §§ 3017.100-55f}) 
(Regulations). 

These debarment proceedings were instituted by FmHA pursuant to 
7C.F.R. §§ 3017.100-.515. On February 7, 1994, suspending officid 
Michael V. Dunn, Administrator of FmHA, issued a Notice of Suspension and 
Proposed Debarment to Respondent Leon Howard. The certified mail wa 
received by Respondent on February 16, 1994. The notice set forth the 
government’s reasons for taking such action and its consequences. FmHA 
informed Respondent that suspension was being imposed in accordance wilh 
7 C.F.R. § 3017.405(a)(2) based upon adequate evidence that a cause for 
debarment may exist. Respondent was advised that debarment was beim 
proposed pursuant to 7 C.F.R. § 3017.305(b)(1), which authorizes debarmeat 
for "[vjiolation of the terms of a public agreement or transaction so serious 
to affect the integrity of an agency program, such as: [a] willful failure to 
perform in accordance with the terms of one or more public agreements 
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rasactions"; 7 C.F.R. § 3017.305(b)(3), which authorizes debarment for 
wilful violation of a statutory or regulatory provision or requirement 
plicable to a public agreement or transaction"; and 7 C.F.R. § 3017.305(d), 
sich authorizes debarment for "[a]ny other cause of so serious or compelling 
jmture'that it affects the present responsibility of a person." Respondent’s 
apension and debarment were based on the failure to follow FmHA 
regulations and refusal and noncompliance with the contractual and warranty 
wgements concerning construction defects on rural housing financed by 
fHA. Respondent was informed that he had the right to submit 
aormation and argument in opposition to the proposed debarment within 
{days after the receipt of the notice of proposed debarment. 

Ina letter dated February 16, 1994, Respondent informed FmHA that he 
ws contesting the notice of suspension and proposed debarment and 
requested a hearing. Thereupon, by a certified letter which was received by 
Respondent on April 28, 1994, Respondent was notified that he would have 
days in which to contact the FmHA State Director in order to arrange a 
mutually agreed upon time and place for an informal meeting to contest his 
aspension and proposed debarment. The letter further notified Respondent 
tat he could submit information that contested his potential debarment 
turing this 30 day period. FmHA had not been contacted by Respondent as 
{June 3, 1994. On June 7, 1994, Gary J. Morgan, Director, Program 
\upport Staff, indicated that FmHA should prepare a Notice of Debarment 
wmerning Respondent. On June 30, 1994, the Administrator of FmHA, 
Michael V. Dunn, issued a notice of debarment to Respondent, effective 
Rbruary 7, 1994, through February 6, 1996. The certified mail was received 
Respondent on July 8, 1994. 

Pursuant to 7 C.F.R. § 3017.515(a) suspension and debarment decisions 
nay be appealed to the Office of Administrative Law Judges: 


(a) If a decision to debar or suspend is made by a debarring or 
suspending official under § 3017.314 or § 3017.413, the respondent may 
appeal the decision to the Office of Administrative Law Judges (OALJ) 
by filing the appeal, in writing, to the Hearing Clerk. . . .The appeal 
must be filed within 30 days of receiving the decision and it must 
specify the basis of the appeal. . . . 


In a letter dated August 26, 1994, Respondent Leon Howard filed an 
peal of the June 30, 1994, decision of the debarring official, Michael V. 
Dunn, Administrator, FmHA, which debarred Respondent from participating 
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in government programs including federal financial and _non-finang 
assistance and benefits for a period of two years.’ The bases of 
debarment is Respondent’s failure to follow FmHA regulations and ref 
and noncompliance with the contractual and warranty agreements concern 
construction defects on rural housing financed by FmHA. The appeal wass 
received in the Hearing Clerk’s Office until October 3, 1994. 


Conclusion 


Respondent received the debarment decision on July 8, 1994. Unig 
7 C.F.R. § 3017.515(a), Respondent is given 30 days from the date that igealiine. 4 
decision is received in which to file an appeal. Respondent did not fik 
timely appeal to the debarment decision as required by § 3017.515@ 
Respondent’s appeal was not received in the Hearing Clerk’s Office 
October 3, 1994. Even if the date of Respondent’s appeal letter, August ff dkition anc 
1994, was controlling, which it is not, the appeal was still untimely. Therefox§ _ 
Respondent’s appeal may not be considered. Consequently the decision oft This D 
Administrator to debar the Respondent is final. ae 
Order ipensi¢ 
food), fi 
It is hereby ordered that the debarment of Respondent, Leon Howat fica, V 
shall be effective February 7, 1994 through February 6, 1996. This order shal lnted : 
take effect immediately. This decision and order is final and not appealatf '%SS 
within the Department. 7 CFR. § 3017.515(d). prod be 
Copies of this Decision and Order shall be served upon the parties, J%™ 40 


[This Decision and Order became final November 21, 1994.-Editor] = . 
n 


Requires 
record ¢ 
Oppositi 
Responc 

Refe 


Viliam E. L 
jahel H. B 


"The Regulations, 7 C.F.R. § 3017.100(a), state "Executive Order 12549 provides that totk§ ~~ 
extent permitted by law, Executive departments and agencies shall participate in'§ ‘The 
governmentwide system for nonprocurement debarment and suspension. A person wh0'# requires, 
debarred or suspended shall be excluded from Federal financial and nonfinancial assistance § »yernme 
benefits under Federal programs and activities. Debarment or suspension of a participant it! provides 
program by one agency shall have governmentwide effect." and nonf 
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-financily re: YOUNG’S FOOD STORES, INC. 
INS Docket No. 94-5. 
sA)xision and Order filed December 1, 1994, 


ng inprocurement debarment and suspension - Decision of debarring official vacated - Time 
initations. 


hoige Palmer vacated the decision of the debarring official as not in accordance with law because 

se debarring official failed to issue his decision within the time period set forth in the 

splations. The record contained no evidence that the debarring official extended the period. 

(sequent explanation, that good cause existed for failure to meet the decision-making 
AH indine, was insufficient. 


Viliam E. Ludwig, Debarring Official. 

lhel H. Bishop, for FNS. 

jovard P. King, Sumter, SC, for Appellant. 

Juision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


which governs appeals of debarment and suspension actions under 7 C.F.R. 
}3017.100-.515 (1993), Governmentwide Nonprocurement Debarment and 
\wpension.' On September 21, 1994, Young’s Food Stores, Inc. (Young’s 
food), filed an appeal of the August 26, 1994, decision of the debarring 

jf ilicial, William E. Ludwig, Administrator, Food and Nutrition Service (FNS), 

A laited States Department of Agriculture (Department), which debarred 

J Young’s Food from participation in government programs for a three-year 
wtiod beginning August 26, 1994. The stated basis for the debarment is the 
waviction on September 22, 1993, of Young’s Food of bid-rigging and three 
cunts of mail fraud. 

On September 26, 1994, I entered a Ruling Respecting Procedural 
Requirements governing this proceeding. On October 5, 1994, FNS filed the 
reord of the administrative proceeding below, and filed a Response in 
Opposition to the Appeal Petition (Response) on October 7, 1994. 
Respondent filed a Reply to FNS’s Response on October 17, 1994. 

References to the record in the administrative proceeding below are cited 


"The Regulations implement Exec. Order No. 12,549, 51 Fed. Reg. 6370 (1986), which 

*} "wires, to the extent permitted by law, executive departments and agencies to participate in a 

] pemmentwide system for nonprocurement debarment and suspension. The Order further 

pvides that a person who is debarred or suspended shall be excluded from federal financial 
ad nonfinancial assistance and benefits under federal programs and activities. 














1404 NONPROCUREMENT DEBARMENT AND SUSPENSION 





as "AR" followed by the number of the document. 


Conclusion 






After a careful examination of the applicable law and the administratiy 
record below, I find that the decision of the debarring official is not} 
accordance with the law. As a result, an Order is issued vacating the decisig 
of the debarring official. 




























Discussion 





On August 26, 1994, FNS issued to Young’s Food a Notice of Debarme 
by the Department of Agriculture pursuant to 7 C.F.R. § 3017.305(a)(2) a 
based on the conviction of Young’s Food of bid-rigging on September 2. 
1993, in the Columbia Division of the United States District Court for tk 
District of South Carolina. (ATTACHMENT A to Response). Young’s Foci 
was also convicted of three counts of mail fraud. The convictions arose ov 
of a guilty plea by Young’s Food that a predecessor corporation, Sumte 
Dairies, Inc., participated in a combination and conspiracy to rig bids fw 
contracts to supply dairy products to public schools in various school distric: 
in South Carolina between 1983 and 1988, in violation of the Sherma 
Antitrust Act (15 U.S.C. § 1). (AR 2 and 4). In connection with tk 
convictions, Young’s Food was ordered to pay a criminal fine of $425,000 ani 
a special assessment of $800. (AR 4). 

In its appeal, Young’s Food contends pursuant to 7 CFR. | 
3017.515(a)(1) that the August 26, 1994, decision debarring it. fron 
participation in government programs was not in accordance with law becaus 
the decision was untimely. Young’s Food asserts that it was not given notice 
that the debarring official was extending the time period within which he wa 
to issue the decision, and it further asserts that no good cause existed for 
extending such time. As additional grounds for its appeal, Young’s Foot 
claims that the debarment was arbitrary and capricious (7 CFR. } 
3017.515(a)(3)) because the decision did not take into consideration the fad 
that Young’s Food was a successor corporation to the entity originally involved 
in the bid-rigging, and therefore should not have been required to have in 
place corporate systems for the prevention of future misconduct. 

The procedures with respect to nonprocurement debarment and suspension 
are set out in 7 C.F.R. §§ 3017.100-.515 ("Rules"). The section that addresses 
the decision of the debarring official states as follows: 
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§3017.314 Debarring official’s decision. 






(a) No additional proceedings necessary. In actions based upon a 
conviction or civil judgment, or in which there is no genuine dispute 
over material facts, the debarring official shall make a decision on the 
basis of all the information in the administrative record, including any 
submission made by the respondent. The decision shall be made within 
45 days after receipt of any information and argument submitted by the 
respondent, unless the debarring official extends this period for good 
cause. 















BP OCER. § 3017.314(a). 
Young’s Food received the initial Notice of Proposed Debarment on May 
16, 1994. The Notice, dated May 11, 1994, informed Young’s Food that FNS 
was proposing to debar the company under the Department’s nonprocurement 
debarment and suspension regulations (AR 6 and 7), and informed Young’s 
Food that it could oppose the proposed debarment within 30 days of its 
receipt. 

On June 6, 1994, Young’s Food advised FNS by letter that it opposed the 
debarment and submitted arguments in support of its position. (AR 8). 
Subsequent to this communication, representatives for FNS and Young’s 
Food spoke on the telephone on June 14, 1994, regarding the proposed 
debarment (AR 9), and Young’s final submission to FNS was by letter dated 
and mailed on June 20, 1994.2 (Appeal From Notice of Debarment). The 
final Notice of Debarment was not issued by the debarring official until 
August 26, 1994, some 66 days later. 

FNS acknowledges that the Notice of Debarment was not issued within the 
required 45-day period, but contends that the decision-making period was 
extended for good cause by the debarring official. The record in this case 





















+ Was 
J fr does not contain any indication that the debarring official explicitly extended 
“oo the decision-making period, either at the expiration of the 45-day period or in 





the Notice of Debarment itself. Indeed, the only reference to the decision- 
making period by the debarring official appears in the May 11, 1994, Notice 
of Proposed Debarment, wherein he stated as follows: "My final 
determination will be made within 45 days from receipt of any information or 








*The June 14, 1994, telephone conversation is the last communication acknowledged by FNS. 
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argument you submit within 30 days of receipt of this notice, unless I find it 
necessary to extend the 45-day period for good cause." (AR 6). 

FNS cites In re Johnston, d/b/a Norsouth Corp., 51 Agric. Dec. 1103, 1111 
(1990), in support of its argument that the extra time needed for the careful 
consideration of issues raised by Young’s Food presented sufficient good cause 
for a lengthened decision-making period. A careful examination of the 




































idditional 
capricious 


| 
administrative record in Johnston reveals, however, that the debarring official bos 
in that case notified the respondent prior to the expiration of the 45 days that This 
the decision-making period would be extended. In the present case, there was Departm 
no such notice given by the debarring official regarding a delay in the decision, Copic 
Moreover, the Notice of Debarment itself is devoid of any reference to the 45- (This 
day period or to any extension thereof. 
FNS contends that the Rules do not require the debarring official to notify 
a respondent that the decision-making period is being extended for good 
cause. However, not only did the debarring official fail to notify Young's in re: P 
Food of the extension at the expiration of the 45-day decision-making period, \LLEN 
he also failed to provide any explanation or justification in the Notice of DNS Di 
Debarment, when it was finally issued. In other words, the debarring official Decisio 
referenced no "cause," good or otherwise, for extending the decision-making 
period. Nonproc 
In its Response, FNS now seeks to justify the delay after the fact by } iimitatio 
explaining that extra time had to be devoted "to careful consideration of ... 
complicated issues" in the decision. This explanation is belied by the fact that | 
; : : : ° : the debs 
there is no mention of such an extensive review and deliberation by the multi 
debarring official in the Notice of Debarment, where it would have been most Fie deci 
appropriate. If the debarring official were allowed to extend the 45-day § aplicat 
decision-making period without providing any justification to the Respondent, | _ 
then the rule would, in effect, be nullified. oo 
FNS contends in its Response that, other than its claim that the decision ol 
was not timely, Young’s Food did not allege that any harm or injury resulted. J pecisio 
However, the Rules do not contain such a requirement. In addition, Young’s 
Food notes that the "threat of debarment presents the affected company with TI 
uncertainty about its legal status until the decision is actually made." (Reply [| gover 
to Response). The fact that a 45-day decision time limit is in place implies } 3017. 
that it exists to serve a purpose. The fact that the debarring official, without | syste 
explanation, failed to comply with its clear requirements is sufficient ground 
for me to reach the conclusion under 7 C.F.R. § 3017.515(a)(1) that the | — 
decision was not in accordance with the law. T 


In light of this determination, it is unnecessary to consider Respondent's 


e of 
icial 
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ditional claim that the decision of the debarring official was arbitrary and 
apricious and an abuse of discretion. 


Order 


The decision of the debarring official is vacated and a decision is entered 
in favor of Respondent, Young’s Food Stores, Inc. 

This decision is final and not appealable within the United States 
Department of Agriculture and is effective immediately. 

Copies of this decision shall be served upon the parties. 

(This Decision and Order became final December 1, 1994.-Editor] 


lnre: PRAIRIE FARMS DAIRY, INC., FORT WAYNE DIVISION, d/b/a 
ALLEN DAIRY PRODUCTS, INC. 


DNS Docket No. 95-2. 
Decision and Order filed December 23, 1994. 


Nonprocurement debarment and suspension - Decision of debarring official vacated - Time 
limitations. 


judge Palmer vacated the decision of the debarring official as not in accordance with law because 
the debarring official failed to issue his decision within the time period set forth in the 
regulations. Although the debarring official extended the decision-making period for good cause, 
the decision was issued nearly two months after the date set in his extension. Time limitations 
applicable to parties in debarment proceedings must be enforced with equal consistency. 


William E. Ludwig, Debarring Official. 

Rachel H. Bishop, for FNS. 

Richard J. Bednar, Washington, D.C., for Appellant. 

Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, which 
governs appeals of debarment and suspension actions under 7 C.F.R. §§ 
3017.100-.515 (1993), the regulations which implement a governmentwide 
ystem for nonprocurement debarment and suspension (Regulations).' On 





‘The Regulations implement Exec. Order No. 12,549, 51 Fed. Reg. 6370 (1986), which 


Iequires, to the extent permitted by law, executive departments and agencies to participate in a 
(continued...) 
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was advis' 
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United St 


September 29, 1994, Respondent, Allen Dairy Products, Inc. (Allen Dairy) 
filed an appeal of the August 26, 1994, decision of the debarring official 
William E. Ludwig, Administrator, Food and Nutrition Service (FNS), 
United States Department of Agriculture (USDA or Department), which 
debarred Allen Dairy from participation in government programs for a three. 
year period beginning August 26, 1994. The basis for the debarment is the 


conviction on April 8, 1993, of Allen Dairy of bid rigging in connection with § Ato Res} 
the supply of dairy products to school systems in Indiana. it partici, 

On October 7, 1994, I entered a ruling respecting procedural requirements } supply 42 
governing this proceeding. Pursuant to the ruling, on October 19, 1994, FNS ff between 
filed the record of the administrative proceeding below, and its Response in | $1): (A 
Opposition to the Appeal Petition (Response). lo pay a 

References to the record in the administrative proceeding below are cited | By le 


as "AR" followed by the number of the document. propose’ 















On} 
Conclusion meeting 
Nutritio 
The decision of the debarring official, which imposed a three-year period } Executi 
of debarment upon Respondent, Prairie Farms Dairy, Inc., Fort Wayne | Chamb 
Division, d/b/a Allen Dairy Products, Inc., is not in accordance with the law } Analysi 
because it was not issued within the time limits imposed by the regulations } Rodget 
and is therefore vacated. Elizabe 
Bishop 
Procedural Background On 
extend 
On March 7, 1994, the debarring official, FNS Administrator William E. 
Ludwig, issued to Allen Dairy a Notice of Proposed Debarment by the Th 
United States Department of Agriculture pursuant to 7 CFR. § mi 
Pr 
co 
n 
'(...continued) a 
governmentwide system for nonprocurement debarment and suspension. The Order further 
provides that a person who is debarred or suspended shall be excluded from federal financial © 
and nonfinancial assistance and benefits under federal programs and activities. : 
*The record indicates that on January 1, 1994, Allen Dairy was purchased by Prairie Farms N 
Dairy, Inc. (Prairie Farms), an Illinois corporation, and is now known as Prairie Farms Dairy, I 
Inc., Ft. Wayne Division. (AR 9; AR 13; AR 20, p. 6, 13; AR 22). However, Allen Dairy 
continues to sell its dairy products under its original label. (AR 13). The caption has been ] 


amended to reflect this change in corporate ownership. 
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> law 
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2 917305(a)(2), which authorizes debarment for "[vJiolation of Federal or State 


alitrust statutes, including those proscribing price fixing between competitors, 
ication of customers between competitors, and bid rigging." Respondent 
ws advised that the proposed debarment was based on the conviction of 
Allen Dairy for bid rigging on April 8, 1993, in the Hammond Division of the 
United States District Court for the Northern District of Indiana. (Attachment 
AtoResponse). The conviction arose out of a guilty plea by Allen Dairy that 
i participated in a combination and conspiracy to rig bids for contracts to 
wpply dairy products to public schools in various school districts in Indiana 
petween 1985 and 1988, in violation of the Sherman Antitrust Act (15 U.S.C. 
}1). (AR 2, 4). In connection with the convictions, Allen Dairy was ordered 
pay a criminal fine of $400,000 and a special assessment of $200. (AR 4). 

By letter dated March 14, 1994, Allen Dairy indicated its opposition to the 
proposed debarment and its desire to meet with FNS officials. 

On March 31, 1994, FNS held an informal meeting with Respondent. The 
meeting was coordinated by Mary Anne Keefe, Deputy Administrator, Special 
Nutrition Programs, FNS. It was attended by Leonard J. Southwell, Chief 
Executive Officer and Executive Vice President, Prairie Farms; Midge 
Chambers, General Manager, Allen Dairy; Terry A. Hallberg, Chief, Program 
Analysis & Monitoring Branch, Child Nutrition Division; Henry Dubois, Lynn 
Rodgers and Colleen Zinn, Program Analysts, Child Nutrition Division; 
Elizabeth A. Allaben, Deputy Assistant General Counsel; and Rachel H. 
Bishop, Office of the General Counsel, Food and Nutrition Division. 

On May 6, 1994, the debarring official advised Allen Dairy that he was 
extending the time within which his decision would be issued: 


This is to advise you that I have extended for 45 days the period for 
making my final decision on the proposed debarment of Allen Dairy 
Products, Inc. Good cause for the extension is based on my need to 
consider each of the many factors in this case as contained in the 
numerous documents included in the administrative record. The 
additional period of time will allow me to fully and carefully review and 
evaluate both the written material submitted in opposition to the 
proposed debarment, as well as the transcript of the meeting between 
FNS and the representatives of Allen Dairy Products, Inc. on 
March 31, 1994. Therefore, I will be providing my final decision no 
later than June 29, 1994. (AR 8). 


However, the decision was not issued by June 29, 1994. Nor does the 
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record filed in this case demonstrate that the time for issuing the decision wg 




































further extended. Instead, the debarring official issued a notice of a thre§ The 2 

year debarment to Respondent on August 26, 1994--58 days beyond th§ atended 

extended deadline. Area 

actions T¢ 

Discussion who has 

iosubmil 

The procedures with respect to debarment decisions are forth in 7 CFR§ 1CFR. 

§ 3017.314(a), which specifies: timely p 

1CFR 

In actions based upon a conviction or civil judgment, or in which there | debarm 

is no genuine dispute over material facts, the debarring official shall _} dismiss¢ 

make a decision on the basis of all the information in the J decisior 

administrative record, including any submission made by the § within ‘ 

respondent. The decision shall be made within 45 days after receipt of The 

any information and argument submitted by the respondent, unless the with ed 

debarring official extends this period for_good cause. (emphasis § that th 

added). 1994, ¢ 
Pursuant to 7 C.F.R. § 3017.515, debarment decisions may be appealed ty 
the Office of Administrative Law Judges if filed within 30 days after receipt 

Appeals which are filed late are dismissed as untimely filed. In re Leon Th 

Howard, 53 Agric. Dec. __ (DNS Docket No. 95-1, Nov. 21, 1994). Tk 

The enforcement of stringent time constraints must be applied in a § Depa 

evenhanded manner. Accordingly, a debarment which is issued later than the C 

time specified by applicable regulation is vacated as not in accordance with it 


law. In re Young’s Food Stores, Inc., 53 Agric. Dec. __ (DNS Docket No. % 
5, Dec. 1, 1994). 

A careful examination of the administrative record in this proceeding 
shows the decision of the debarring official was not issued within the time 
requirements specified by the applicable regulation and is therefore not in 
accordance with law. 

Section 3017.314(a) of the regulations makes clear that the debarring 
official was required to issue the decision within 45 days from the time 


arguments and submissions were received from Respondent, unless he 
extended the time for good cause. On May 6, 1994, the debarring official J jug, 
advised Allen Dairy that he was extending for good cause the time within } the 
which his decision would be issued, stating that the decision would be issued ~ 
In 


no later than June 29, 1994. (AR 6). However, the Notice of Debarment was 
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wt issued until August 26, 1994, nearly two months after that date. 

The administrative record contains no evidence that the debarring official 
atended the decision-making period again after the May 6, 1994, extension. 

Areading of the various procedural requirements relating to debarment 
ations reveals that time is of the essence in these proceedings. A respondent 
yho has received a notice of proposed debarment has 30 days within which 
osubmit information and argument in opposition to the proposed debarment. 
ICFR. § 3017.313(a). If a respondent in a debarment proceeding fails to 
limely provide any submission in opposition, the action is considered decided. 
1CFR. § 3017.314(a)(1). See also, AR 6, p. 2. Moreover, the appeal of a 
debarment must be filed within 30 days of its receipt or the appeal will be 
dismissed. In re Howard, supra. Furthermore, when reviewing debarment 



























the § decisions on appeal, administrative law judges are required to issue a decision 
the § within 90 days of the date the appeal is filed. 7 C.F.R. § 3017.515(c). 
t of The time limitations which apply to debarring officials must be enforced 
the § withequal consistency. I find nothing in the administrative record to indicate 
sis ff that the relevant time limitations were properly extended beyond June 29, 
1994, and for that reason the debarment must be vacated. 
led to Order 
>ceipt 
Leon The decision of the debarring official is hereby vacated. 
This decision is final and shall not be appealable within the United States 
in anf Department of Agriculture. 
n the Copies of this decision shall be served upon the parties. 
with [This Decision and Order became final December 23, 1994.-Editor] 
). 94. 
i 
time f Inre: ROBERT M. MILLER. 





DNS Docket No. 95-3. 
Decision and Order filed December 28, 1994. 
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he limitations. 
oa Judge Palmer vacated the decision of the debarring official as not in accordance with law because 
hin the debarring official failed to issue his decision within the time period set forth in the 
led regulations. The record contained no evidence that the debarring official extended the period. 





Time limits applicable to parties in debarment proceedings must be enforced with equal 
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consistency. 


William E. Ludwig, Debarring Official. 
Rachel H. Bishop, for FNS. 

John W. Bradley, Jr., Bloomfield, CT, for Appellant. 

Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, whic 
governs appeals of debarment and suspension actions under 7 CFR. } 
3017.100-.515 (1993), the regulations which implement a governmentwik 
system for nonprocurement debarment and suspension (Regulations).' 0p 
October 14, 1994, Respondent, Robert M. Miller, filed an appeal of the § ¢Mapl 
September 16, 1994, decision of the debarring official, William E. Ludwig | ssavictio 
Administrator, Food and Nutrition Service (FNS), United States Departmen } 4g (15 
of Agriculture (USDA or Department), which debarred Respondent from } cgyst fc 


























participation in government programs for a three-year period beginning} By | 
September 16, 1994. The basis for the debarment is the conviction, on gropose 
November 22, 1993, of Respondent’s employer, Maple Hill Farms, Inc. (Maple } The 
Hill), of conspiracy to allocate contracts and rig bids in connection with the } Respon 
supply of dairy products to public schools and various towns in Connecticut. 

On October 24, 1994, I entered a ruling respecting procedura 
requirements governing this proceeding. Pursuant to the ruling, on 
November 25, 1994, FNS filed the record of the administrative proceeding } Th 
below, and its Response in Opposition to the Appeal Petition (Response). | 1(F. 

References to the record in the administrative proceeding below are cited 
as "AR" followed by the number of the document. In 

is 
Conclusion m 
ac 

The decision of the debarring official, which imposed a three-year period re 
of debarment upon Respondent, Robert M. Miller, is not in accordance with a 
law because it was not issued within the time limits imposed by the d 
regulations, and is therefore vacated. a 

I 
the 

'The Regulations implement Exec. Order No. 12,549, 51 Fed. Reg. 6370 (1986), which AD 
requires, to the extent permitted by law, executive departments and agencies to participate ina | Hor 


governmentwide system for nonprocurement debarment and suspension. The Order further 
provides that a person who is debarred or suspended shall be excluded from federal financial 
and nonfinancial assistance and benefits under federal programs and activities. 
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Procedural Background 


On May 11, 1994, the debarring official, FNS Administrator William E. 
ldwig, issued to Respondent a Notice of Proposed Debarment (AR 4) by 
ie United States Department of Agriculture pursuant to 7 C.F.R. § 
417305(a)(2), which authorizes debarment for "[v]iolation of Federal or State 
wlitrust statutes, including those proscribing price fixing between competitors, 
dlcation of customers between competitors, and bid rigging," and-7 C.F.R. 
{ 017.325(b)(2), which allows the fraudulent or criminal conduct of a 
wutticipant to be imputed to an officer. Respondent, who served as president 
Maple Hill, was advised that the proposed debarment was based on the 
waviction of Maple Hill for bid rigging in violation of the Sherman Antitrust 
Act (15 U.S.C. § 1), on November 22, 1993, in the United States District 
Court for the District of Connecticut. (AR 2, 3). 

By letter dated June 7, 1994, Respondent indicated his opposition to the 
proposed debarment and submitted supporting documents. (AR 7-13). 

The debarring official issued a Notice of a three-year debarment to 
Respondent on September 16, 1994. (Attachment A to Response). 


Discussion 


The procedures with respect to debarment decisions are set forth in 
1CRR. § 3017.314(a), which specifies: 


In actions based upon a conviction or civil judgment, or in which there 
is no genuine dispute over material facts, the debarring official shall 
make a decision on the basis of all the information in the 
administrative record, including any submission made by the 


respondent. The decision shall be made within 45 days after receipt of 
any information and argument submitted by the respondent, unless the 


debarring official extends this period for good cause. (emphasis 
added). 


Pursuant to 7 C.F.R. § 3017.515, debarment decisions may be appealed to 
the Office of Administrative Law Judges if filed within 30 days after receipt. 
Appeals which are filed late are dismissed as untimely filed. In re Leon 
Howard, 53 Agric. Dec. __ (DNS Docket No. 95-1, Nov. 21, 1994). 

The enforcement of stringent time constraints must be applied in an 
evenhanded manner. Accordingly, a debarment which is issued later than the 
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time specified by applicable regulation is vacated as not in accordance with 
law. In re Young’s Food Stores, Inc., 53 Agric. Dec. __ (DNS Docket No, 
5, Dec. 1, 1994). 

A careful examination of the administrative record in this proceeding 
shows the decision of the debarring official was not issued within the time 
requirements specified by the applicable regulation and is therefore not in 
accordance with law. 

Section 3017.314(a) of the regulations makes clear that the debarring 
official was required to issue the decision within 45 days from the time 
arguments and submissions were received from Respondent, unless he 
extended the time for good cause. Respondent submitted its arguments and 
documentation to the debarring official by letter dated June 7, 1994, 
However, the Notice of Debarment was not issued until September 16, 1994, 
over three months after Respondent’s submission. 

The administrative record contains no evidence that the debarring official 
extended the decision-making period, as provided by the regulations. 

A reading of the various procedural requirements relating to debarment 
actions reveals that time is of the essence in these proceedings. A 
respondent who has received a notice of proposed debarment has 30 days 
within which to submit information and argument in opposition to the 


ioge Palmer 
je debarrin| 
rpiations. 
Time limits 
consistency - 


Wiliam E. 1 
ache! H. B 
ohn W. Bre 
Decision an 


proposed debarment. 7 C.F.R. § 3017.313(a). If a respondent in a debarment This I 
proceeding fails to timely provide any submission in opposition, the action is } »yerns ; 
considered decided. 7 C.F.R. § 3017.314(a)(1). See also, AR 4, p.2 4 17,100- 
Moreover, the appeal of a debarment must be filed within 30 days of its ] ysem fc 
receipt or the appeal will be dismissed. In re Howard, supra. Furthermore, | ogober 
when reviewing debarment decisions on appeal, administrative law judges are J peal c 
required to issue a decision within 90 days of the date the appeal is filed. E Ludw 
7 C.F.R. § 3017.515(c). Depart 

The time limitations which apply to debarring officials must be enforced  } yl) fro 
with equal consistency. I find nothing in the administrative record to indicate | \eginni 
that the debarring official properly extended the 45-day decision-making time ] qq Nov 
limit imposed upon him by the regulations, and for that reason the debarment | jg bids 


must be vacated. 


Order 






The 

1s ee requires 

The decision of the debarring official is hereby vacated. svernn 
This decision is final and shall not be appealable within the United States || provide 


Department of Agriculture. and nor 
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© With Copies of this decision shall be served upon the parties. 
(This Decision and Order became final December 28, 1994.-Editor] 
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re MAPLE HILL FARMS, INC. 
INS Docket No. 95-4. 
jeision and Order filed December 28, 1994. 
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hige Palmer vacated the decision of the debarring official as not in accordance with law because 
ie debarring official failed to issue his decision within the time period set forth in the 
mplations. The record contained no evidence that the debarring official extended the period. 
lime limits applicable to parties in debarment proceedings must be enforced with equal 


cmnsistency. 

















ent § Viliam E. Ludwig, Debarring Official. 

A. | kuhel H. Bishop, for FNS. 

ays bn W. Bradley, Jr. Bloomfield, CT, for Appellant. 2 ; 

c Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 

t_} This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, which 
1S FT verns appeals of debarment and suspension actions under 7 C.F.R. §§ 
2 §17.100-.515 (1993), the regulations which implement a governmentwide 
lS f sxtem for nonprocurement debarment and suspension (Regulations).' On 
©; } October 14, 1994, Respondent, Maple Hill Farms, Inc. (Maple Hill) filed an 
e 


appeal of the September 16, 1994, decision of the debarring official, William 
E Ludwig, Administrator, Food and Nutrition Service (FNS), United States 
Department of Agriculture (USDA or Department), which debarred Maple 
Hill from participation in government programs for a three-year period 
ginning September 16, 1994. The basis for the debarment is the conviction, 
om November 22, 1993, of Maple Hill of conspiracy to allocate contracts and 
ig bids in connection with the supply of dairy products to public schools and 
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‘The Regulations implement Exec. Order No. 12,549, 51 Fed. Reg. 6370 (1986), which 
quires, to the extent permitted by law, executive departments and agencies to participate in a 
jwernmentwide system for nonprocurement debarment and suspension. The Order further 
povides that a person who is debarred or suspended shall be excluded from federal financial 
and nonfinancial assistance and benefits under federal programs and activities. 
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various towns in Connecticut. 


act 

On October 24, 1994, I entered a ruling respecting proceduy — 
requirements governing this proceeding. Pursuant to the ruling q make 
November 25, 1994, FNS filed the record of the administrative proceedin § — admi 
below, and its Response in Opposition to the Appeal Petition (Response), respc 
References to the record in the administrative proceeding below are cite any i 

as "AR" followed by the number of the document. deba 
adde 

Conclusion 

Purs 

The decision of the debarring official, which imposed a three-year period # the Off 

of debarment upon Respondent, Maple Hill Farms, Inc., is not in accordance Appeal 
with law because it was not issued within the time limits imposed by the } gowar. 
regulations, and is therefore vacated. The 
‘ evenha 

Procedural Background time] 

law. Dh 

On May 11, 1994, the debarring official, FNS Administrator William E. 5, Dec 
Ludwig, issued to Maple Hill a Notice of Proposed Debarment (AR 4) by the A 
United States Department of Agriculture pursuant to 7 CFR. $9 dows 
3017.305(a)(2), which authorizes debarment for "[vJiolation of Federal or State requit 
antitrust statutes, including those proscribing price fixing between competitors, | accor 
allocation of customers between competitors, and bid rigging." Respondent Se 
was advised that the proposed debarment was based on the conviction of }  offici 
Maple Hill for bid rigging in violation of the Sherman Antitrust Ad argur 
(15 U.S.C. § 1), on November 22, 1993, in the United States District Court for } exten 
the District of Connecticut. (AR 2, 3). In connection with the convictions, | docu 
Maple Hill was ordered to pay a criminal fine of $50,000 and a speci | How 
assessment of $200, and was required to perform 400 hours of community } over 
service. (AR 3). T 
By letter dated June 7, 1994, Maple Hill indicated its opposition to the } aye 
proposed debarment and submitted supporting documents. (AR 7-13). / 
The debarring official issued a Notice of a three-year debarment to | acti 
Respondent on September 16, 1994. (Attachment A to Response). rest 
with 

Discussion pro 
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The procedures with respect to debarment decisions are set forth in cor 






7 C.F.R. § 3017.314(a), which specifies: 
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In actions based upon a conviction or civil judgment, or in which there 
is no genuine dispute over material facts, the debarring official shall 
make a decision on the basis of all the information in the 


cedura 
Ing, on 







ceediy f administrative record, including any submission made by the 
muse) respondent. The decision shall be made within 45 days after receipt of 






re Cited 


any information and argument submitted by the respondent, unless the 
debarring official extends this period for good cause. (emphasis 
added). 











Pursuant to 7 C.F.R. § 3017.515, debarment decisions may be appealed to 
the Office of Administrative Law Judges if filed within 30 days after receipt. 
Appeals which are filed late are dismissed as untimely filed. Jn re Leon 
Howard, 53 Agric. Dec. __ (DNS Docket No. 95-1, Nov. 21, 1994). 

The enforcement of stringent time constraints must be applied in an 
evenhanded manner. Accordingly, a debarment which is issued later than the 
time specified by applicable regulation is vacated as not in accordance with 
law. In re Young’s Food Stores, Inc., 53 Agric. Dec. __ (DNS Docket No. 94- 
5, Dec. 1, 1994). 

A careful examination of the administrative record in this proceeding 
shows the decision of the debarring official was not issued within the time 
requirements specified by the applicable regulation and is therefore not in 
accordance with law. 

Section 3017.314(a) of the regulations makes clear that the debarring 
official was required to issue the decision within 45 days from the time 
arguments and submissions were received from Respondent, unless he 
extended the time for good cause. Respondent submitted its arguments and 
documentation to the debarring official by letter dated June 7, 1994. 
However, the Notice of Debarment was not issued until September 16, 1994, 
over three months after Respondent’s submission. 

The administrative record contains no evidence that the debarring official 
extended the decision-making period, as provided by the regulations. 

A reading of the various procedural requirements relating to debarment 
actions reveals that time is of the essence in these proceedings. A 
respondent who has received a notice of proposed debarment has 30 days 
within which to submit information and argument in opposition to the 
proposed debarment. 7 C.F.R. § 3017.313(a). If a respondent in a debarment 
proceeding fails to timely provide any submission in opposition, the action is 
considered decided. 7 C.F.R. § 3017.314(a)(1). See also, AR 4, p. 2. 
Moreover, the appeal of a debarment must be filed within 30 days of its 
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receipt or the appeal will be dismissed. In re Howard, supra. Furthermore, 
when reviewing debarment decisions on appeal, administrative law judges are 
required to issue a decision within 90 days of the date the’ appeal is filed 
7 C.F.R. § 3017.515(c). 

The time limitations which apply to debarring officials must be enforced 
with equal consistency. I find nothing in the administrative record to indicate 
that the debarring official properly extended the 45-day decision-making time 


limit imposed upon him by the regulations, and for that reason the debarment 
must be vacated. 


Order 


The decision of the debarring official is hereby vacated. 


This decision is final and shall not be appealable within the United States 
Department of Agriculture. 


Copies of this decision shall be served upon the parties. 
[This Decision and Order became final December 28, 1994.-Editor] 
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lings ire) ROBERT N. WATTS, JR., AND SERENO FORESTS, INC., d/b/a 
‘time | SERENO NURSERY. 
‘ment | 2.Q. Docket No. 92-136. 





Decision and Order filed August 31, 1994. 







Civil penalty— Interstate movement of trees from gypsy moth high-risk area to nonregulated 
area without certificate or permit — Administrative construction of Acts and regulations — 
Move — Allow to be moved — Formalities of court pleading not applicable — Federal law 
prevails. 








tates 






The Judicial Officer affirmed the Decision by Judge Bernstein (ALJ) in which he assessed a civil 
penalty of $2,000 against Respondent Sereno Forests, Inc., for its part in the movement of trees 
fom a gypsy moth high-risk area in Pennsylvania to the nonregulated area of Illinois, without 
acertificate or permit, as required. The ALJ dismissed the Complaint against Robert N. Watts, 
J. A nursery which sells trees in the ground, with the purchaser solely responsible for the 
removal and transportation of the trees, is responsible under the Acts and regulations for 
allowing the trees to be moved from a high-risk area to a nonregulated area without the required 
certificate or permit. Intent is not an element of the violations. The Complaint and proof were 
adequate with respect to the quarantined area of Columbia County, Pennsylvania. The Acts and 
regulations are not unconstitutionally vague. The administrative construction of the Acts and 
regulations are entitled to considerable weight. If there is a conflict between Federal and State 
law, Federal law prevails. Even though the buyers had contractual responsibility for digging and 
transporting the trees, the selling nursery could have provided in the contract of sale that it 
would obtain the necessary inspection or permits, or. alternatively, required the buyers to do so. 
The $2,000 civil penalty is warranted, considering the serious nature of the violations. 






















James D. Holt, for Complainant. 
Gary E. Norton, Bloomsburg, Pennsylvania, for Respondents. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 







This is a disciplinary administrative proceeding under the Plant Quarantine 
Act, as amended (7 U.S.C. §§ 151-154, 156-165, 167), the Federal Plant Pest 
Act, as amended (7 U.S.C. §§ 150aa-150jj), and the regulations promulgated 
thereunder (7 C.F.R. § 301.45 et seq.). On July 1, 1994, Administrative Law 
Judge Edwin S. Bernstein (ALJ) filed an Initial Decision and Order in which 
he assessed a civil penalty of $2,000 against Respondent Sereno Forests, Inc., 
d/b/a Sereno Nursery (Sereno), for its part in the movement of trees from 
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a gypsy moth high-risk area in Pennsylvania to the nonregulated area of 
Illinois, without a certificate or permit, as required. The ALJ dismissed the 
Complaint against Robert N. Watts, Jr. 

On July 21, 1994, Respondent Sereno appealed to the Judicial Officer, tp 
whom final administrative authority to decide the Department’s cases subjed 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)! Qh 
August 15, 1994, the case was referred to the Judicial Officer for decision, 

Based upon a careful consideration of the entire record in this case, the 
Initial Decision and Order is adopted as the final Decision and Order, with 
deletions shown by dots, additions shown by brackets, and with trivial changes 
not specified. Additional conclusions by the Judicial Officer follow the ALI; 
conclusions. 


































ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 








1U. 

This is an administrative regulatory proceeding initiated by the Acting 
Administrator, Animal and Plant Health Inspection Service, United States | No] 
Department of Agriculture, by the filing of a Complaint on August 5, 1992, | shal 
seeking civil penalties against Respondents, Robert N. Watts, Jr., and Sereno shal 
Forests, Inc., doing business as Sereno Nursery ("Sereno"), under the authority J Ter 
of sections 8 and 9 of the Plant Quarantine Act, as amended (7 U.S.C. §§ 161, por! 
162), sections 105 and 106 of the Federal Plant Pest Act, as amended (1 any 
US.C. §§ 150dd, 150ee), and the regulations promulgated thereunder 100 
(7 C.F.R. § 301.45 et seq.). A civil penalty is sought under the authority of | qua 
section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg(b)), cap 
and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. § 163). spe 
Except for the present Respondents, Robert N. Watts, Jr., and Sereno she 
Forests, Inc., the proceeding has been settled with respect to all other sto 
Respondents through the issuance of Consent Decisions. or 
Complainant is represented by James D. Holt, Esq., Office of the General oll 
da 
qu 
th 
‘The position of Judicial Officer was established pursuant to the Act of April 4, 194 D 

(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was th 
appointed in January 1971, having been involved with the Department’s regulatory programs 01 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from A 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and tk 


Stockyards Act regulatory program). 
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counsel, United States Department, of Agriculture. Respondents are 
presented by Gary E. Norton, Esq., of Derr, Pursel, Luschas and Norton, 
’% Market Street, Bloomsburg, Pennsylvania 17815. On May 12, 1994, 
Gipulations of Fact as to Respondents were filed with the Hearing Clerk. 
subsequent to the filing of the Stipulations of Fact, the parties filed briefs, 
wth the last brief filed on June 27, 1994. 

The Complaint, as amended on June 24, 1993, alleges that Respondents, 
two shipments, moved interstate approximately 159 trees with roots from 
igpsy moth high-risk area in Pennsylvania to the non-regulated area of 

llinois, in violation of 7 C.F.R. § 301.45 et seq. In its post-hearing brief, 
} Complainant requests that a civil penalty of $2,000 be assessed against each 
Respondent. 


Applicable Statutory and Regulatory Provisions 
7US.C. § 161 provides: 


No person shall ship or offer for shipment to any common carrier nor 
shall any common carrier receive for transportation or transport, nor 
shall any person carry or transport from any quarantined State or 
Territory or District of the United States, or from any quarantined 
portion thereof, into or through any other State or Territory or District, 
any class of nursery stock or any other class of plants, fruits, vegetables, 
roots, bulbs, seeds, or other plant products, or any class of stone or 
quarry products, or any other article of any character whatsoever, 
capable of carrying any dangerous plant disease or insect infestation, 
specified in the notice of quarantine except as hereinafter provided. It 
shall be unlawful to move, or allow to be moved, any class of nursery 
stock or any other class of plants, fruits, vegetables, roots, bulbs, seeds, 
or other plant products, or any class of stone or quarry products or any 
other article of any character whatsoever, capable of carrying any 
dangerous plant disease or insect infestation, specified in the notice of 
quarantine hereinbefore provided, and regardless of the use for which 
the same is intended, from any quarantined State or Territory or 
District of the United States or quarantined portion thereof, into or 
through any other State or Territory or District, in manner or method 
or under conditions other than those prescribed by the Secretary of 
Agriculture. It shall be the duty of the Secretary of Agriculture, when 
the public interests will permit, to make and promulgate rules and 
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regulations which shall permit and govern the inspection, disinfection, tiiep 
certification, and method and manner of delivery and shipment of the transpo 
class of nursery stock or of any other class of plants, fruits, vegetables, moved, 
roots, bulbs, seeds, or other plant products, or any class of stone or defined 
quarry products, or any other article of any character whatsoever, | roots." 
capable of carrying any dangerous plant disease or insect infestation, | 1 45- 
specified in the notice of quarantine hereinbefore provided, and regulat 
regardless of the use for which the same is intended, from a ] j, Colu 
quarantined State or Territory or District of the United States, or ] gection 
quarantined portion thereof, into or through any other State or } x pern 
Territory or District. . . . (Emphasis added.) from al 
cl 
7 US.C. § 150aa(g) provides as follows: ewe 
of the | 
"Move" means ship, deposit for transmission in the mail, otherwise 
offer for shipment, offer for entry, import, receive for transportation, 
carry, or otherwise transport, or move, or allow to be moved, by mail 
or otherwise. (Emphasis added.) The 
Pursuant to sections 8 and 9 of the Plant Quarantine Act of August 2) a 
1912, as amended (7 U.S.C. §§ 161, 162), and sections 105 and 106 of th 2. 
Federal Plant Pest Act (7 U.S.C. §§ 150dd, 150ce), the Secretary off yith a 
Agriculture has quarantined the State of Pennsylvania in order to prevent the} 49195, 
spread of the gypsy moth, "a dangerous insect injurious to forests and shak} 3, 
trees and not theretofore widely prevalent or distributed within or throughou | addres 
the United States." 7 C.F.R. § 301.45(a). It is further provided in th} 4999 
regulations (7 C.F.R. § 301.45(b)): d/b/a 
4. 
(b) Quarantine restrictions on interstate movement of regulated | Rox 1 
articles and outdoor household articles. No common carrier or other 5. 
person shall move interstate from any regulated area any regulated | gre} 
article and outdoor household articles except in accordance with the ‘ 
conditions prescribed in this subpart. negot 
the tis 
Section 301.45-3(a), Title 7, Code of Federal Regulations, states that [J] an 
regulated article shall not be moved interstate from any high-risk area into 0 } inter 
through any nonregulated area unless a certificate or permit has been issued 1. 
and attached to such regulated article in accordance with §§ 301.45-4 and} ac 4, 


301.45-7." 
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"Move" and "movement" are defined by 7 C.F.R. § 301.45-1(q) as 
(shipped, offered for shipment to a common carrier, received for 
transportation or transported by a common carrier, or carried, transported, 
moved, or allowed to be moved by any means." One category of articles 
defined by 7 C.F.R. § 301.45-1(x)(1) as a "regulated article" is "[t}]rees with 
roots." “Regulated areas" are defined, in relevant part, by 7 C.F.R. § 
301.45-1(w), as “[a]ny quarantined State, or any portion thereof, listed as a 
regulated area in [7 C.F.R.] § 301.45-2a."_ Millville, Pennsylvania, is located 
in Columbia County, which 7 C.F.R. § 301.45-2a(a) lists as a high-risk area. 
Section 301.45-3(a), Title 7, Code of Federal Regulations, requires a certificate 
or permit to be issued and attached to any regulated article moved interstate 
from any high-risk area into or through any nonregulated area. 

Section 163 of Title 7, United States Code, authorizes the Secretary of 
Agriculture to assess a civil penalty of not more than $1,000 for each violation 
of the Plant Quarantine Act and regulations promulgated thereunder. 


Findings of Fact 


The parties stipulate and I find as follows: 
1. Ronald M. Kashian, d/b/a Kashian & Associates, Inc., is an individual 


with a mailing address of 149 Eddy Lane, Northfield, Illinois 60093. 

2. Dana Wandell, d/b/a Horticulture Sales Associates, is an individual 
with a mailing address of 3860 Bordeaux Drive, Hoffmann Estates, Illinois 
60195. 


3. Sereno Forests, Inc., d/b/a Sereno Nursery, is a business with a mailing 
address of R.D. 1, Box 106, Millville, Pennsylvania 17846. Prior to August 
1990, Robert N. Watts, Jr., was the Owner-President of Sereno Forests, Inc., 
d/b/a Sereno Nursery. 

4. Robert N. Watts, Jr., is an individual with a mailing address of R.D. 1, 
Box 105-A, Millville, Pennsylvania 17846. 

5. At the time of each transaction at issue, Respondent Watts was the sole 
shareholder/principal officer of Respondent Sereno Forests, Inc. 

6. Respondent Watts participated in the transaction to the extent of the 
negotiations with the buyers of the trees, but was not present in the field at 
the time of the removal of the trees or the tagging of the trees by the buyers. 
An agent or representative of Respondent Sereno Forests, Inc., was 
intermittently present in the field at the time of the removal of the trees. 

7. Respondent Watts’ involvement for the seller was strictly in his capacity 
a a corporate agent for the seller, Respondent Sereno Forests, Inc. 
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8. In November 1989, Dana Wandell visited Sereno Nursery, picked oy 
and tagged Colorado Blue Spruce he intended to purchase from Seren 
Nursery and ship back to Illinois. On April 19, 1990, Sereno Nursery sold 
Dana Wandell 112 (balled & burlap, indicating that they had roots, these trees 
were to be sold in the ground and removed by the buyer) B&B Colorado Bly 
Spruce trees. Robert N. Watts, Jr., sold these trees to Dana Wandell. Th 
digging of the trees was arranged by Dana Wandell with an independen 
digger out of Ohio with the costs of the digging shared between Dam 
Wandell and Ronald M. Kashian. The trees were dug up on April 19, 19%, 
and delivered to Landarch Landscaping, Mundelien, Illinois, on April 20, 199, 
The trucking costs for these trees was paid by Dana Wandell. No United 
States Department of Agriculture Certificate was issued for this movement of 
trees. During the time the trees were moved, Sereno Nursery did not have 
a Compliance Agreement with the United States Department of Agriculture 
to inspect trees for gypsy moths. 

9. In November 1989, Ronald M. Kashian visited Sereno Nursery, picked 
out and tagged Colorado Blue Spruce he intended to purchase from Sereno 
Nursery and ship back to Illinois. On April 19, 1990, Sereno Nursery sold 
Ronald M. Kashian 47 (balled & burlap, indicating that they had roots, these 
trees were to be sold in the ground and removed by the buyer) B&B 
Colorado Blue Spruce trees. Robert N. Watts, Jr., sold these trees to Ronald 
M. Kashian. The digging of the trees was arranged by Dana Wandell with a 
independent digger out of Ohio and the cost of digging shared between Dam 
Wandell and Ronald M. Kashian. The trees were dug up on April 19, 19%, 
and delivered to Van Zelst Landscaping, Wadsworth, Illinois, on April 20 
1990. The trucking cost for these trees was paid by Ronald M. Kashian. No 
United States Department of Agriculture Certificate was issued for this 
movement of trees. During the time the trees were moved, Sereno Nursery 
did not have a Compliance Agreement with the United States Department of 
Agriculture to inspect trees for gypsy moths. 

10. On March 12, 1990, Ronald M. Kashian paid to Sereno Nursery 4 
deposit of $5,000 for "Spruce for 1990." The deposit was paid by Kashian & 
Associates, Inc., 3119 Melrose Court, Wilmette, Illinois, check drawn against 
the First Chicago Bank of Evanston, N.A., Evanston, Illinois. The check was 
cashed with the stamped endorsement of Sereno Nursery and Robert N. 
Watts. 

11. The subject trees were sold, title passed to the buyers, and the buyers 
paid the seller of the trees compensation for the trees, before the trees were 
removed from the ground. 


12. A 
trees We’ 
nor its aj 
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12. Although present on the premises of the seller’s farm at the time the 
trees were physically removed from the ground, neither the seller of the trees, 
nor its agents, employees or contractors assisted the buyers of the trees, in any 
way, in physically removing the trees from the ground or physically 
transporting the trees to the buyers’ desired destination. 

13. The sellers of the trees had no responsibility or duty pursuant to the 
contracts which it had with the buyers of the trees in regard to removing the 
trees from the ground or transporting the trees to the buyers’ desired 
destinations. 

14. For the year 1990, Sereno Nursery and Robert Watts, Jr., held a 
Commonwealth of Pennsylvania Department of Agriculture registration for 
nursery (certificate no. 19-046761-2NM) which stated "This nursery stock has 
been inspected and is apparently free from plant pests" and was signed by 
Robert Watts. 


Conclusions of Law 


1. Respondent Sereno Forests, Inc., d/b/a Sereno Nursery, violated 
section 8 of the Plant Quarantine Act, as amended (7 U.S.C. § 161), and the 


regulations promulgated thereunder (7 C.F.R. § 301.45 et seq.). 
2. Respondent Robert N. Watts, Jr., did not violate the Act or regulations, 
as alleged. 


Discussion 


This case turns on the question of whether the phrase “allow to be moved" 
and the definition of "move" and "movement" in the Act and regulations apply 
toRespondents. Respondents sold trees located in Pennsylvania to purchasers 
who subsequently shipped the trees to Illinois without a USDA permit. 
Respondents contend that they did not violate the Act because title to the 
trees passed to the purchasers while the trees were still in the ground in 
Pennsylvania and because the purchasers were solely responsible for the 
removal and transportation of the trees. Thus, Respondents claim they were 
relieved of any duty under the Act and regulations after the trees were sold. 
Complainant maintains that Respondents’ role in selling the trees is sufficient 
to support a conclusion that Respondents violated the Act by allowing the 
trees to be moved without a permit. 

In support of its position, Complainant emphasizes that an agency’s 
interpretation of a statute it administers and the regulations it has written is 
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to be accorded great deference. See, e.g., Unique Nursery and Garden Cente, 
et al., (Decision as to Valkering, U.S.A., Inc.), slip op. at 62-63 (P.Q. Docket 
No. 92-84, Feb. 8, 1994) (Petition for Review filed Mar. 11, 1994, 8th Cir., No, 
94-1632). ... 

Obviously, the plain language of the Act provides the most reliable 
guidance for an attempt to determine the intent of Congress when it enacted 
this legislation. In the statutory definition of "move," Congress included many 
of those activities normally associated with a more active participation in the 
transportation process, such as "ship," “deposit for transmission in the mail" or 
"carry." 7 U.S.C. § 150aa(g). However, also included in both section 161 and 
the statutory definition is the phrase "allow to be moved," which by its very 
presence demonstrates that Congress meant for the Act to apply not only to 
active movement of regulated articles but also to behavior of a more passive 
nature. The word "allow" is defined as to "permit" or "to forbear or neglect 
to restrain or prevent." Webster’s Ninth New Collegiate Dictionary 72 (1999), 
Therefore, it is clear from the plain wording of the statutes that a person need 
not be an active participant in the movement of regulated articles in order to 
come within the ambit of the Act. 

Congress apparently sought to cover a wide range of behavior when it 
included the phrase "allow to be moved" in the language of this legislation. 
If it intended only to regulate active participation in the movement of 
regulated articles, the phrase would not have been included in section 161 or 
the definition of "move." "No rule of statutory construction has been more 
definitely stated or more often repeated than the cardinal rule that 
‘significance and effect shall, if possible, be accorded to every word. As early 
as in Bacon’s Abridgment, sect. 2, it was said that "a statute ought, upon the 
whole, to be so construed that, if it can be prevented, no clause, sentence, or 
word shall be superfluous, void, or insignificant."" Ex parte Public Nat’l Bank 
of NY, 278 U.S. 101, 104 (1928) (citation omitted). Moreover, "Congress is 
not to be presumed to have used words for no purpose. ... Courts are to 
accord a meaning, if possible, to every word in a statute." Platt v. Union Pac. 
R.R. Co., 99 U.S. 48, 58 (1878). Therefore, I must interpret the Act as giving 
force and effect to the phrase “allow to be moved" as it is used in the 
definition. 

The legislative history of the Act indicates that Congress considered the 
dangers presented by the dissemination of plant pests to be a serious matter, 
and the Act provides for emergency measures, including the seizure, 
quarantine and destruction of articles infested with such pests. The Act was 
amended in 1957 to "broaden the Department’s authority to cooperate with 


the state 
of insect 
Ist Sess 
Lymantr 
the Unit 
the inset 
commut 
972. It 
the Stat 
States 1 
promuls 
quarant 
atificia 
Center, | 
{51} (P. 
In vi 
the stat 
wich pe 
Respon 
regulate 
violated 
blind e 
without 
allow tr 
risk are 
inevitat 
{the] A. 
inquiry 
assuran 
before | 
trees to 
portion 
and tra 
circum’ 
respect 
It is 
the tre 
Center, 
Docket 





enter, 
ocket 
» No, 


lable 
acted 
Many 
n the 
il" or 
| and 
very 
ly to 
ssive 
glect 
990), 
need 
er to 


en it 
tion. 
it of 
1 or 
nore 
that 
early 
1 the 
e, oF 
Bank 
SS is 
re to 
Pac. 
ving 

the 


| the 
(ter, 
“ure, 
was 
with 


ROBERT N. WATTS, JR., et al. 1427 
53 Agric. Dec. 1419 


the states and localities in the control, eradication, and prevention of spread 
ofinsect pests, plant diseases, and nematodes." S. REP. No. 189, 85th Cong., 
ist Sess. (1957), reprinted in 1957 U.S.C.C.A.N. 1184. "The gypsy moth, 
lymantria dispar L., a highly destructive pest of forest trees, was brought to 
the United States from Europe for experimental studies in 1869. By accident 
the insect escaped at Medford, Massachusetts, and became established in that 
ommunity and had gradually spread to at least 11 northeastern States by 
1972. It has been the subject of continuous control and suppression work by 
the States since 1889. The Federal Government has cooperated with the 
Slates in regulatory measures since 1906. The Federal quarantine was 
pomulgated in 1912." 44 Fed. Reg. 26,089 (May 4, 1979). "The gypsy moth 
qarantine has proven to be a highly effective means of preventing the 
atificial movement of the gypsy moth." Jn re Unique Nursery and Garden 
Center, et al., (Decision and Order as to Valkering, U.S.A., Inc.), slip op. at 
{51] (P.Q. Docket No. 92-84, Feb. 8, 1994). 

In view of the serious nature of the problem presented by plant pests, and 
the stated intent of Congress to control, eradicate and prevent the spread of 
ach pests, I conclude that the Act imposes a duty upon individuals such as 
Respondents, whose sale of the trees was the first step in the movement of 
regulated articles, to seek reasonable assurances that the Act will not be 
wolated by those purchasing the trees. In the present case, Sereno turned a 
blind eye to indications that the trees it sold might be shipped interstate 
without a USDA certificate. Sereno cannot be permitted to sit passively and 
ilow trees it sold to be then transported interstate from a gypsy moth high- 
isk area to a non-regulated area while forswearing any responsibility for the 
inevitable interstate movement of the articles sold. Therefore, I conclude that 
lthe] Act, at the very least, imposed the duty upon Sereno to make a careful 
inquiry as to the destination of the trees sold and to seek reasonable 
assurances that the trees would have been properly inspected and permitted 
iefore being transported interstate. By failing to do this, Sereno allowed the 
tees to be moved in violation of the Act. To hold otherwise would render a 
portion of the Act meaningless: Only those actively engaged in the movement 
and transportation process would be subject to the Act, while sellers could 
arcumvent the Act by merely adopting a "don’t ask, don’t tell" policy with 
respect to sales of regulated articles. 

It is irrelevant whether Respondents specifically knew the destination of 
ihe trees. The Judicial Officer noted in In re Unique Nursery and Garden 
Center, et al., (Decision and Order as to Valkering, U.S.A., Inc.), slip op. (P.Q. 
Docket No. 92-84, Feb. 8, 1994), as follows: 
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[I]ntent is not an element of the violations involved in this case. Under 
both the Federal Plant Pest Act and the Plant Quarantine Act, any 
person who "knowingly" violates the regulations shall be guilty of a 
misdemeanor and shall be punished by a fine not exceeding $5,000, by 
imprisonment not exceeding one year, or both (7 U.S.C. §§ 150gg(a), 
163). The provisions authorizing civil penalties by the Secretary omit 
the word "knowingly" (7 U.S.C. §§ 150gg(b), 163)). The inclusion of 
the term "knowingly" in the criminal penalty provisions, while omitting 
the term in the civil penalty provisions, emphasizes that the term 
"knowingly" should not be implied in the place at which it is omitted, 
Lang v. Commissioner, 289 U.S. 109, 112 (1933); Corn Prods. Ref. Co. 
v. Benson, 232 F.2d 554, 562 (2d Cir. 1956). In order to have the 
necessary degree of compliance with the gypsy moth program, it is 
necessary to require each person involved in the movement of a 
regulated article to take responsibility for complying with the 
certification procedures. That is why the regulations were drafted to 
prohibit the movement by any person of a regulated article from a 
high-risk area to a nonregulated area without the required certification 
(7 C.F.R. §§ 301.45(b), .45-3(a)), and the words "moved" and 
"movement" were defined to include "shipped, offered for shipment," or 


"moved, or allowed to be moved by any means" (7 C.F.R. § 301.45- 
1(q)). 


Id. at 66-67. Therefore, regardless of whether Sereno knew the destination 
of the trees sold, its actions were in violation of the Act. 

Respondents argue that the Complaint did not specifically allege the trees 
were taken from a ... [quarantined] area. However, [the Amended 
Complaint alleged that the trees were moved "from a gypsy moth high risk 
area in Pennsylvania to the nonregulated area of Illinois" without the 
"certificate or permit, as required" (Amended Complaint, {{ IV, V). The 
Amended Complaint also cited the applicable provisions of the Acts and 
regulations. Hence, the Amended Complaint was more than adequate. In 
addition,} it is well settled that "the formalities and technicalities of cour 
pleading are not applicable in administrative proceedings. It is only necessary 
that the complaint in an administrative proceeding reasonably apprise the 
litigant of the issues in controversy; any such notice is adequate and satisfies 
due process in the absence of a showing that some party was misled." Inre 
Hickey, 47 Agric. Dec. 840, 851 (1988), aff'd, 878 F.2d 385 (9th Cir. 1989) 
[(Table) (text in WESTLAW) (not to be cited as precedent under 9th Circuit 
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Rule 36-3)], printed in 48 Agric. Dec. 107 (1989) (footnotes omitted). I find 
that the Complaint adequately sets forth sufficient notice of the factual 
allegations against Respondents. 

Complainant requests that a sanction of $2,000 ($1,000 per violation) be 
imposed against Respondent Sereno. It is a well established Departmental 
policy that "the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the regulatory 
statute involved, along with all relevant circumstances, always giving 
appropriate weight to the recommendations of the administrative officials 
charged with the responsibility for achieving the congressional purpose." Jn 
re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th Cir. 
Apr. 23, 1993) [(Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3)]. No documentation has been submitted by 
Respondents as permitted by Jn re Heywood, 52 Agric. Dec. 1315, 1321 (1993), 
with respect to a lack of ability to pay the requested penalty. In view of the 
serious nature of the violations, and the importance of preventing further 
spread of plant pests such as the gypsy moth, I find that the maximum civil 
penalty of $1,000 per violation is appropriate in this case with regard to 
Respondent Sereno. 

In addition to Sereno, Complainant seeks to hold Robert N. Watts, Jr., 
individually responsible for the violations. Mr. Watts was sole owner and 
principal officer of Sereno when the sales took place. I disagree with 
Complainant’s position and dismiss the Complaint against Respondent Watts. 

The Stipulations of Fact state that Mr. Watts’ role in the sale of the trees 
was undertaken strictly in his capacity as a corporate agent on behalf of 
Respondent Sereno. (Finding 7). ... In short, the facts as presented to me 
are insufficient to show that Respondent Watts can be found to have violated 
the Act in his individual capacity. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent Sereno contends on appeal that the interpretation by the ALJ 
of the phrase "allow to be moved" results in the definition being 
unconstitutionally vague. But here, as in Unique Nursery, supra, the phrase is 
not vague as applied to the factual circumstances of this case. This is not a 
case where the Acts and regulations are being applied to someone on the 
fringes of a nursery transaction but, rather, to the nursery in the quarantined 
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area that sold the nursery stock. Respondent Sereno was primarily 
responsible for assuring compliance with the Acts and regulations because no 
violation would be possible without Respondent Sereno’s failure to aq 
properly. 

Respondent Sereno also contends on appeal that the ALJ did not properly 
interpret the definition of "move" and "allow to be moved," but I agree with 
the ALJ’s interpretation. Further, the administrative construction of the Acts 
and regulation are entitled to considerable weight. As stated in Unique 
Nursery, supra, slip op. at 62-63: 


[I}f the matter were at all doubtful, as stated by the ALJ, “considerable 
weight should be accorded to an executive department’s construction 
of a statutory scheme it is entrusted to administer" (Initial Decision at 
47). Moreover, an agency’s construction of its own regulation 
"becomes of controlling weight unless it is plainly erroneous or 
inconsistent with the regulation.” It is well settled that an agency's 
interpretation of the statute which it 


*Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945), 


quoted with approval in JNS v. Stanisic, 395 U.S. 62, 72 (1969), and 
Udall v. Tallman, 380 U.S. 1, 16-17 (1965). 


it is charged with administering, and especially an agency's 
interpretation of its own regulation, is entitled to great deference unless 
it is clearly erroneous or inconsistent with the language it interprets. 
Chemical Mfrs. Ass’n v. Natural Resources Defense Council, 470 US. 
116, 125-126 (1985); Immigration and Naturalization Service v. Stanisic, 
395 U.S. 62, 72 (1969). See also Chevron, U.S.A., Inc., v. Natural 
Resources Defense Council, 467 U.S. 837, 844 (1984); Bailey v. Federal 
Intermediate Credit Bank, 788 F.2d 498, 499-500 (8th Cir. 1986), cert. 
denied, 479 U.S. 915 (1986). 


Respondent Sereno contends that since title to the trees passed to the 
buyers while the trees were still in the ground, any action taken by 
Respondent to prevent removal or transportation would have subjected 
Respondent to a civil action, and, also, to criminal sanctions unde 
Pennsylvania law. I agree with Complainant that if there is any conflid 
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between Federal law and State law, Federal law prevails. However, we do not 
have to reach that issue. Respondent could have provided in the contract of 
sale with the buyers that Respondent would obtain the necessary inspection 
and permits. (If Respondent had entered into a compliance agreement, that 
would have obviated the need for separate inspections for each shipment, but 
anecessary certificate or permit would still have been required. See Unique 
Nursery, supra, slip op. at 62.) Alternatively, Respondent’s contract of sale 
with the buyers could have stated expressly that the nursery stock had not 
been inspected for gypsy moths, and made the buyers contractually responsible 
for obtaining the necessary inspections and permits, if the nursery stock was 
to be moved to or through a nonregulated area. In fact, Respondent could 
have incorporated a liquidated damage provision in its agreement with the 
buyers in order to protect itself from any loss if the buyers failed to obtain the 
necessary inspections and permits. Unique Nursery, supra, slip op. at 68. 
Accordingly, there is no basis for Respondent’s argument that it was powerless 
to comply with the regulatory requirements. 

Respondent Sereno contends that Complainant did not plead or prove that 
Respondent’s nursery is in a "quarantined area." However, as stated in the 
Judicial Officer’s addition to the ALJ’s Conclusions, the Amended Complaint 
alleged that the trees were moved "from a gypsy moth high risk area in 
Pennsylvania to the nonregulated area of Illinois" without the "certificate or 
permit, as required" (Amended Complaint, 44 IV, V). Further, the Amended 
Complaint cited the applicable provisions of the Acts and regulations. I agree 
with the ALJ that the Complaint was adequate. In addition, the proof was 
adequate since the Stipulation of Facts states that the nursery is located in 
Millville, Pennsylvania, which, as shown in the U.S. Postal Service Zip Code 
Directory, is in Columbia County. The entire county of Columbia, 
Pennsylvania, is designated as a high-risk gypsy moth area (7 C.F.R. § 
301.45-2a). Accordingly, both the Complaint and the proof were adequate. 

The serious nature of the violations is stated by the ALJ. In addition, as 
stated in Unique Nursery, supra, slip op. at 64-65): 


The violations involved in this case are extremely serious. As stated 
by the ALJ (Initial Decision at 5-6): 


1. The gypsy moth, Lymantria dispar [(Linnaeus)], is a highly 
destructive pest of forest trees and has been the subject of 
continuous control and suppression work by the States since 
1889. 
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2. The Federal Government has cooperated with the States deter 
in regulatory measures for the gypsy moth since 1906 and _— 


promulgated a Federal gypsy moth quarantine in 1912. ~~ 
3. The movement of nursery stock is a particular problem artifi 
because the egg mass is associated directly with the tree on this 
which those young larvae can feed and establish a population. i 
or 
It is stated in APHIS Facts, Gypsy Moth, APHIS, USDA, Feb. 
1990, p. 1: 
The 


If you live in areas where the gypsy moth is prevalent, you |... 
know the damage the leaf-eating caterpillars can cause. They —_ 
defoliate trees and shrubs, giving summer scenes a barren winter an 
look. 

Gypsy moths have defoliated up to 13 million acres of trees 12,000, 
in one season. They cause untold annoyance—crawling on 
homes, littering lawn furniture and pools, and making outdoor 
activities miserable. Treatments to control gypsy moth can run 
to $20 or more per property, whether you pay for the job 
directly or the cost of it is added to your property tax. 


Dr. Charles Schwalbe, Director, Operational Support Staff, 


Plant Protection and Quarantine, APHIS, testified that (Tr. 130): pe 
0 


And while all regulated articles pose risks, nursery stock pose -- Dock 


poses a particularly vexing problem, and so the likelihood of egg 
masses transported on trees or on nursery stock, the likelihood 
of egg masses thusly transported of establishing an infestation 
would be greater than on other regulated articles. In other hare: 
words, we are talking about large numbers of very dangerous RQ. | 


commodities in terms of spreading gypsy moth. Decle 
: " ‘ 
Dr. Schwalbe further testified that violations of the gypsy moth _ 


program can result in the establishment of an infestation in a new area 

which would mean great cost to both the Federal and State | The J 
governments (Tr. 127). Even if an infestation is not established ina } esr 
new area, violations such as those involved in this case require that 
surveillance program be conducted, at a very tangible cost, to 
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determine whether an infestation has resulted (Tr. 127-28). For 
examples of the efforts made to trace the trees involved in this 
proceeding in order to determine whether infestations occurred, see 
CX 267-72, 283, 286, 305-17, 323-24. For evidence as to the actual 
artificial spread of gypsy moth as a result of the violations involved in 
this case, see CX 283, 286, 298, 300-02, 324, 330. 


For the foregoing reasons, the following Order should be issued. 


Order 


The Complaint with respect to Respondent Robert N. Watts, Jr., is 
dismissed. 

Respondent Sereno Forests, Inc., d/b/a Sereno Nursery, is assessed a civil 
penalty of $2,000. Respondent shall send a certified check or money order for 
000, payable to the "Treasurer of the United States," to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, MN 55403 


within 90 days after service of this Order. Respondent Sereno shall indicate 
on the certified check or money order that payment is in reference to P.Q. 
Docket No. 92-136. 


Inre: JIM PRENTICE. 
P.Q. Docket No. 94-52. 
Decision and Order filed November 30, 1994. 


Default — Civil penalty — Admission of allegations — Importation of fresh avocado from 
Hawaii into the continental United States. 


The Judicial Officer affirmed Judge Baker’s Order assessing a civil penalty of $375 against 
Respondent under the Plant Quarantine Act, as amended, the Federal Plant Pest Act, as 
amended, and the regulations promulgated thereunder, on the basis of Jn re Shulamis Kaplinsky. 
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Glenn R. Nadaner, for Complainant. 
Respondent, Pro se. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 





This is an appeal by Respondent from an Initial Decision and Order by a 
Administrative Law Judge (attached as Appendix A) under the Federal Play 
Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, a 
amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations promulgated 
thereunder. The case is governed by the principles set forth in Jn re Shulamis 
Kaplinsky, 47 Agric. Dec. 613 (1988), attached as Appendix B. Accordingly 
the following Order assessing a civil penalty of $375 (which is the Order tha 
must be complied with, rather than the ALJ’s Order assessing a civil penaliy 
in the same amount) should be issued in this case. 
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1 Ji 
Respondent Jim Prentice is hereby assessed a civil penalty of $375. The Road. E 
civil penalty shall be payable to the "Treasurer of the United States" by : c 
certified check or money order, and shall be forwarded to: Meade 
, ‘ shipmes 
United States Department of Agriculture ¥a)(1) 
APHIS Field Servicing Office ious 
Accounting Section 
P.O. Box 3334 
Minneapolis, Minnesota 55403 
B 
within 90 days after service of this Order. The Respondent shall indicate on ed 
the certified check or money order that payment is in reference to P.Q. seq. 
Docket No. 94-52. 
Appendix A 
Th 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION seven 





This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of fruits and 


Si 
vegetables into the United States (7 C.F.R. § 318.13 et seq.), hereinafter } comp; 
referred to as the regulations, in accordance with the Rules of Practice in7 } rques 


C.F.R. §§ 1.130 et seg. and 380.1 et seq. 
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This proceeding was instituted under the Federal Plant Pest Act, as 
mended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
S.C. §§ 151-154, 156-165 and 167)(Acts), and the regulations promulgated 
der the Acts, by a complaint filed on July 1, 1994, by the Acting 
\iministrator of the Animal and Plant Health Inspection Service, United 
ates Department of Agriculture. The respondent’s answer failed to deny any 
{the material allegations in the complaint and, therefore, constitutes an 
dmission of the allegations in the complaint pursuant to section 1.136(c) of 
“Tie Rules of Practice (7 C.F.R. § 1.136(c)), and a waiver of hearing pursuant 

wsection 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Section 1.136(b) 
‘Fifthe Rules of Practice (7 C.F.R. § 1.136(b)) states, in part, that the Answer 
jall "[c]learly admit, deny, or explain each of the allegations of the 
Complaint... .” 


Findings of Fact 


1, Jim Prentice is an individual whose mailing address is 59-084 Kahae 
Road, Haleiwa, Hawaii 96712. 

2. On or about September 7, 1993, respondent offered one (1) fresh 
wocado to a common carrier, namely, United States Parcel Service, for 
shipment from Hawaii to the continental United States, in violation of 318.13- 
\a)(1) of the regulations (7 C.F.R. § 318.13-3(a)(1)), because the movement 
was not authorized by a valid certificate, as required. 


Conclusion 
By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 318.13 


aseq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00)'. This penalty shall be payable to the 


‘Since the respondent has filed an answer which fails to deny the material allegations of the 
complaint, and, therefore, the Department is not required to hold a hearing, the civil penalty 
tequested is reduced by one-half in accordance with the Judicial Officer’s Decisions in In re 

(continued...) 
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"Treasurer of the United States" by certified check or money order, and shall 
be forwarded within thirty (30) days from the effective. date of this Order to: 


United States Department of Agriculture 

APHIS Field Servicing Office 

Accounting Section inre: | 
P.O. Box 3334 VA. Do 
Minneapolis, Minnesota 55403 oe 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 94 .. 
52. 


This order shall have the same force and effect as if entered after a full } he Judi 
hearing and shall be final and effective thirty five (35) days after service of this | Sate of | 
Default Decision and Order upon respondent, unless there is an appeal to the | *#5¥" 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable oe, 
to this proceeding. (7 C.F.R. § 1.145). 
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In re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). a 
[Not published herein. - Editor] 
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Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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VETERINARY ACCREDITATION 
DEPARTMENTAL DECISION 


re: RICHARD MARION, D.V.M. 
VA. Docket No. 93-02. 
Decision and Order filed September 13, 1994, 


\eredited veterinarian — Hearsay admissible — Signing TB form without ascertaining that 
itwas correct. 


The Judicial Officer reversed the Decision by Judge Hunt (ALJ) suspending, for 1 day in the 
State of Wisconsin, Respondent’s accreditation as a veterinarian authorized to perform official 
duties under State-Federal disease eradication programs, because Respondent violated 9 C.F.R. 
§161.3(b). (d), and (h) by signing a Tuberculosis Test Record, without ascertaining that the 
form had been accurately completed with respect to the identity of the person who conducted 
the test, by failing to personally perform a tuberculosis test on a dairy herd, and by not carrying 
wut his responsibilities under the applicable programs in accordance with the regulations and 
instructions issued to him. The Judicial Officer dismissed the Complaint. The Judicial Officer 
ield that Respondent violated 9 C.F.R. § 161.3(b) by carelessly signing a Tuberculosis Test 
Record, prepared by a colleague, without reading the form or even knowing what it was, which 
would warrant a 3-month suspension. However, the record indicates that Respondent did not, 
infact, violate 9 C.F.R. § 161.3(d) by failing to personally perform a tuberculosis test because, 
acept for carelessly signing the tuberculosis test form, he had no connection with the 
performance of the test. Respondent's violation of 9 C.F.R. § 161.3(b) necessarily violated 9 
CER. § 161.3(h) since he did not follow the regulations and instructions issued to him. It is not 
necessary to determine whether this would have added 90 days to the 90-day suspension for 
violating 9 C.F.R. § 161.3(b) because the record shows that this proceeding should not have 
affected his ability to become accredited in another State. In fact, however, the pendency of this 
proceeding did prevent him from becoming accredited in Missouri for over 20 months, where 
hewas engaged in veterinary practice during the pendency of this proceeding. Since that is twice 
long as the 10-month suspension sought by Complainant, the Complaint is dismissed. 
Responsible hearsay is admissible in disciplinary proceedings. 


Susan Golabek, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations (9 C.F.R. § 160.1 et seq.) promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et seqg.). On 
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April 22, 1994, Administrative Law Judge James W. Hunt (ALJ) issued an 
Initial Decision and Order suspending, for 1 day in the State of Wisconsin, 
Respondent’s accreditation as a veterinarian authorized to perform official 
duties under State-Federal disease eradication programs because Respondent 
violated 9 C.F.R. § 161.3(b), (d), and (h) by signing a Tuberculosis Test 
Record without ascertaining that the form had been accurately completed with 
respect to the identity of the person who conducted the test, by failing to 
personally perform a tuberculosis test on a dairy herd, and by not carrying out 
his responsibilities under the applicable programs in accordance with the 
regulations and instructions issued to him. 

On June 24, 1994, Complainant, seeking a 10-month suspension, appealed 
to the Judicial Officer, to whom final administrative authority has been 
delegated to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
(7 C.F.R. § 2.35). On July 21, 1994, Respondent opposed Complainant’s 
Appeal and, in effect, filed a Cross-Appeal, stating that "I do not agree with 
Judge Hunt’s decision that a suspension is warranted," but that "I am not only 
willing to accept it, but anxious to get it over with so I can get on with my 
life." The case was referred to the Judicial Officer for decision on July 21, 
1994. 

Complainant’s request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied since it would further add to the time in which 
Respondent’s accreditation is, in all practical effect, suspended. 

Based upon a careful consideration of the entire record, I am dismissing 
the Complaint in view of the fact that Respondent’s accreditation has, in all 
practical effect, already been suspended or denied for over 20 months. For 
convenience in drafting, | am adopting portions of the Initial Decision, with 
deletions shown by dots, additions shown by brackets, and with trivial editorial 
changes not specified. Additional conclusions by the Judicial Officer follow 
the ALJ’s conclusions. 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This proceeding was instituted by a complaint filed on February 22, 1992, 
ty the Administrator of the Animal and Plant Health Inspection Service 
(‘APHIS") United States Department of Agriculture. The complaint alleges 
that respondent Richard Marion, D.V.M., violated the Regulations Governing 
the Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 C.F.R. § 160.1 et seq.). These regulations were promulgated 
uder the Animal Quarantine and Related Laws (21 U.S.C. § 111 et seq.). 

Respondent filed an answer to the complaint admitting the material 
allegations of the complaint but also alleging facts explaining the 
circumstances of the violation. Complainant then filed a motion, on April 26, 
1993, for a default decision. On July 20, 1993, I filed an order granting in part 
and denying in part complainant’s motion in which | found that respondent 
had violated the regulations as alleged, but also found that respondent’s 
allegations warranted a hearing to determine the appropriate sanction to 
impose in the circumstances of the case as provided in Charlene Hagus, 
D.V.M., 52 Agric. Dec. 371 (1993)|, rev’d, No. CV-F-93-5309 OWW (E.D. 
Cal. Mar. 14, 1994)]. 

A hearing was held in Rochester, Minnesota, on January 12, 1994. 
Complainant was represented by Susan C. Golabek, Esq. Respondent 
represented himself. 


Facts 


Richard Marion, the respondent, is a Doctor of Veterinary Medicine. In 
1990, he began practicing in association with Doctor John Bengfort at the 
Town and Country Veterinary Clinic in Minnesota. Their practice included 
work in Wisconsin. Dr. Marion was a licensed veterinarian in Minnesota and 
Wisconsin and also an "accredited" veterinarian in both states under the 
federal-state veterinarian accreditation program. The purpose of this program 
is to control and eradicate such animal diseases as brucellosis and 
tuberculosis. Accredited veterinarians are, among other things, permitted to 
test animals for these diseases. 

The federal government, which has spent millions on the program, has 
developed uniform national "standards" that accredited veterinarians in all 
states must follow. (9 C.F.R. § 161.3.) ... [To become federally accredited 
in a particular State, four criteria must be met (Tr. 63-64): First, the person 





































1440 VETERINARY ACCREDITATION 


ihe day 

{perform 
§)j, whic 
Accordit 
of Wiscc 
he was I 





must have graduated from a College of Veterinary Medicine. Second, the 
person must be licensed in the State in which he or she is seeking 
accreditation. Third, the person must pass a written examination (Tr. 91; 
9 C.F.R. § 161.2(a)(4)).""! And fourth, the person must apply to the Area 
Veterinarian-in-Charge, who forwards it to the APHIS Deputy Administrator 
in Washington, D.C. In certain States, Wisconsin being one of them, a fifth 





criterion is required to become accredited in the Veterinarian Accreditation _ 
Program, viz., an accreditation seminar (Tr. 64), which was only held twice a be vacci 
year (Tr. 158-59, 204). Dr. Gifford Jacobsen, APHIS Area Veterinarian-in- tbercul 
Charge for Wisconsin, explained the need for such a seminar, as follows (Tr. eierina 
64):] animals 
. . . returne: 
[Wisconsin determined some years ago that ... even though the ‘uspec 
state/federal programs are supposed to be standard from state to state, a 
there are still unique aspects to them. Plus some states have programs Respon 

of their own. Like the Johne’s Program that Dr. Balzer mentioned, is fated 


strictly a State of Wisconsin program. diet she 


and sig, 
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So, Wisconsin requires an additional orientation. It is about a three 
hour orientation before ... we will accredit the veterinarians in 
Wisconsin.'""")] 


In 1990 or 1991, six months after Dr. Marion began working with Dr. 
Bengfort, another veterinarian, Dr. Jonathan Van Berkom, joined their 
practice. Dr. Van Berkom was accredited in Minnesota but not in 
Wisconsin. ... Van Berkom, however, was licensed to practice in Wisconsin. 
(Tr. 30, 157-159.) 


: . Mi 

Drs. Marion, Van Berkom, and Bengfort had a busy practice, sometimes gotten 

working (at least in Marion’s case) 16 hours a day, seven days a week. The having 
work they were scheduled to perform each day was recorded in a "day book" 
by their receptionist. On November 15, 1991, Van Berkom was scheduled in 

we 

ge 

{ “Shortly after the present violation occurred, this requirement was amended to require the dc 

person to complete a basic veterinary accreditation orientation (which is usually taken in the M 

junior or senior year of veterinary school) (Tr. 91).] - 










[ “Separate from this 3-hour seminar, the District Veterinarian for the Wisconsin 
Department of Agriculture conducts a brief "meeting" with accredited veterinarians to train them 
in the State’s Johne’s Vaccination Program.] 
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he day book to go to the farm of a Willard Ratz in Wisconsin to ... 
(perform a tuberculosis test on the Ratz herd (Tr. 12-13, 41-42, 160; CX 3, 
], which is a test only an accredited veterinarian is allowed to perform. 
According to what he later told Sara Balzer, . . . [District Veterinarian, State 
of Wisconsin], Van Berkom had "forgotten" when he tested the animals that 
te was not accredited in Wisconsin. [Van Berkom told Respondent that he 
(Van Berkom) thought that he could do the tuberculosis test since the test 
was not for the purpose of moving the animals, but merely so that they could 
ie vaccinated for Johne’s (Tr. 160). That view was erroneous, since any 
tuberculosis test is an official test which must be performed by an accredited 
wterinarian (Tr. 160-61).] He [Van Berkom] also failed to identify the tested 
animals by putting tags on their ears. Three days later, on November 18, he 
returned to the farm to read the test results and found that two were 
‘uspects." Two days later, on November 20, Balzer happened to call the 
dinic concerning an earlier request by Bengfort to have Van Berkom. . . [and 
Respondent trained] in [the] Wisconsin [Johne’s Vaccination Program. Balzer 
wanted to meet with Respondent, Van Berkom, and Mr. Ratz together, so 
that she could "accredit" the veterinarians under the State’s Johne’s program, 
and sign Mr. Ratz up for the program (Tr. 15, 23-24, 51)]. She spoke to Van 
Berkom who in the course of the conversation told her about two of Ratz’ 
attle being suspects. Balzer told him to have the cattle identified. The next 
day Van Berkom tagged the cattle but put tags on the wrong ears. He filled 
out the test report form but then, realizing the trouble he was getting himself 
into by doing accreditation work when he was not accredited in Wisconsin, did 
not sign it. He waited for either Bengfort or Marion to show up to sign the 
form as a way out of his predicament. (Answer to Complaint; CX-1, CX-4; 
Tr. 5, 41, 160-163, 195, 207, 211.) 

Marion, meanwhile, was unaware of the dilemma that Van Berkom had 
gotten himself into because of his lack of accreditation. (Tr. 164.) He was 
having some unrelated but potentially serious problems of his own. 


I was out on a horse call to castrate four yearling paint horses that 
were not halter broke. Which is a very stressful procedure, of first 
getting the halter on them, injecting them with drugs, knocking them 
down, getting their testicles out and standing them back up. 
Moderately good horses, not terribly expensive horses, that belong to 
an excellent client, a lady that I liked a lot. 


The fourth horse of the bunch, we had a lot of trouble with 
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restraining it originally, we had a lot of trouble knocking it to the 
ground. We got it on the ground, we got it castrated, the horse stood 
up on three legs. The fourth leg dangling, it would not bear any weight 
that fourth leg at all. Probably the biggest disaster that I could possibly 
have in a day was to lay a horse down for a general anesthesia, elective 
surgery and come up with a broken leg. And the horse was standing 
in such a way that the only two diagnoses for what -- for the reason he 
wouldn’t bear weight on that leg was either he fractured his elbow, his 
olecranon, or he had radial nerve paralysis. Radial nerve paralysis 
usually gets better, fractured olecranon on horses that are only worth 
a thousand dollars rarely get better. 





I went back to the clinic, probably quite hastily, I probably broke the 
speed limit a little bit to grab the x-ray machine because I was going 
to find out whether that horse had a fractured olecranon. Because if 
he did, it was my fault and I was buying a horse. I walked into the 
clinic. The x-ray machine is usually located upstairs in the surgery 
room. The x-ray plates, the x-ray cassettes are located downstairs. So 
I had to walk up through the main office to go downstairs to get the x- 
ray cassettes. 





Dr. Van Berkom was standing behind the long desk where the 
receptionists sit and I said, I think I just broke a horse’s leg out at 
Shimons. I’ve got to go x-ray it, can you help me? And he said, "No, 
I’m really busy." 





And then he said something to the effect, but I need a signature or 
could you sign this or something to the effect that he needed my 
signature on that form. And I don’t think it’s a stretch to say that 
when I’m handed a form by a trusted colleague or someone from the 
office or something for my signature, I don’t expect that to be a form 
that doesn’t require my signature. I mean, I expect that to be either 
work that I have done or a letter that I have written that has been 
typed up or a Coggins test that I have drawn that they filled out the 
main bulk of the paper work because my handwriting is so terrible. 


And so, when he handed me that form [the TB test report for Ratz’ 
cattle], I had no reason to expect that that was not a test that I had 
performed. I obviously didn’t recognize it as a TB form. And all of 
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the federal forms vary in their format. So, you could put a TB form 
across the wall for a veterinarian that was very familiar with federal 
forms, and he could pick out a TB form because it does differ from 
some of the other forms. 


I didn’t look at it close enough to see it was a TB form because I 
hadn’t perform TB test in the last six months. So, had I recognized it 
as a TB test, I would have known that it wasn’t a form that I had done 
the work for. 


I was in a hurry. I was -- if you want to use the word negligent, it’s 
a perfectly fine word in some context, if you want to use the word 
careless, if you want to use the word I made a mistake. If you want to 
say I put too much trust in Dr. Van Berkom, you can say any of those 
things. I took the form from him, I looked for the signature blank on 
it, which you kind of get in the habit of doing because where the 
signature blank on the federal forms varies a lot. And I signed it. I 
started to date it, I think, but realized that wasn’t the date blank. So 
I let that go. 


And I handed it back to him. And I guess in my mind, I’ve looked 
at that several times and I figured -- I’ve practiced it and I figured that 
took about seven seconds. And I’ve been paying for that seven seconds 
for at least two and a half years. 


I went downstairs, I grabbed the x-ray plates, I came upstairs and I 
headed out the back of the building. And I went back out and the 
horse was toe-touching on the leg. He was not catchable, and he I x- 
rayed him the next morning instead of that night. And indeed his leg 
was not broken, and within three days he was bearing weight on that 
leg again. (Tr. 164-167.) 


Marion testified that, when Van Berkom asked him to sign the form, he 
did not slow down enough in transporting the x-ray machine for it to register 
what he was signing. He said it is not unusual to fill out forms and then to 
sign them two or three days later, but admitted that even though he had been 
in a hurry he should have read the form before signing it. Since this incident, 
he said, he reads the "back and front of every possible angle" of any form he 
has to sign. (Tr. 169, 191, 193.) 
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That day, or the next, Balzer came by the clinic to pick up the test form, 
saw that Marion’s name was on it, and went to Ratz’ farm to retest the 
suspect cattle. Ratz told her that Van Berkom had tested the animals. (Tr. 
18, 35.) She then returned to the clinic and "confronted" Van Berkom who 
admitted that "he had Dr. Marion sign the report." (Tr. 28, 40.) She showed 
Marion his name on the test form and asked him if that was his signature. 
He said it was: "At that point," Marion testified, "I didn’t even know when my 
signature got on there. But it was obviously my signature." (Tr. 168.) 

Balzer, who said she believed that Marion was truthful, told him that he 
would probably get a warning letter because of the incident. (Tr. 28, 39.) 
After Balzer left, Marion asked Van Berkom ["how my signature ended upon 
the form. And he said, ‘Well, that’s that form I gave you the other night and 
you signed it." (Tr. 168-69.) Marion asked Van Berkom] why he had done 
what he did and why had he not called the state veterinarian as soon as he 
realized he had made a mistake. Van Berkom apologized and, contrary to his 
statement to Balzer that the incident had occurred because he had forgotten 
that he was not accredited in Wisconsin, told Marion that the reason he had 
tested the cattle was because he did not think that it was an official test. (Tr. 
160, 170-173.)! 

On November 25, Balzer reported the matter to Gifford Jacobsen, the 
federal (APHIS) veterinarian-in-charge in Wisconsin. In her report she told 
Jacobsen that Marion had signed the test form, but that Van Berkom had 
tested the cattle and that he was not accredited in Wisconsin. She said she 
believed that only a warning letter was-necessary. Neither Marion nor Van 
Berkom had committed any previous violations of the federal standards for 
accredited veterinarians. (CX-5; Tr. 170-171.) 

Jacobsen then initiated an investigation. The investigator, Glenn Gladem, 
who was supposed to interview all the people involved, did not contact Balzer, 
the state veterinarian, about her knowledge of the incident. (Tr. 53, 69.) In 
his report to Jacobsen, Gladem found that Marion had violated the standards 
for accredited veterinarians by signing an official document listing tests he did 
not conduct and by failing to put on the document the name of the person 
who did conduct the tests. (CX-2.) [Gladem said that no action could be 


"Van Berkom refused Marion’s request to testify but said he would give Marion a statement 
that he could present at the hearing. However, after consulting a lawyer, Van Berkom declined 
to give Marion a statement. (Tr. 174.) There is no provision in the law or regulations to 
subpoena witnesses to require them to testify at veterinarian disciplinary proceedings. 
Complainant’s investigator also apparently failed to get a statement from Van Berkom. 


jueobsen 
tat, in mx 
ist char’ 
9-100.) 
nistakes 
jroblem 
hisificat 
qandar¢ 
would 1 
prosecul 
the inst 
rosecu 
%, 117, 
Jace 
able to 
rely on 
wainst 
Jacobs 
veterin 
powerl 
becaus 
Wiscor 
compl: 
Veteri 
action 
in whi 
this pe 


*Ce 
Section 
provisi 








RICHARD MARION, D.V.M. 
53 Agric. Dec. 1437 


1445 
















orm, en against Van Berkom because he was not accredited, i.e., in Wisconsin, 

a itthat this part of the violation should be turned over to State officials (CX 
rT}. 

who Schecn had a conference with Marion who, Jacobsen said, told him that 

wed was inattentive when he signed the test form for Van Berkom because he 

ure. Js tired and frustrated from having a "bad day that day, and he had 

‘My }omething go wrong with a horse he was working on, and so on and so forth." 





jeobsen said he did not believe this explanation: "I guess I can say candidly 
fut, in my Opinion, the story of just accidentally or inadvertently signing some 
yst charts that happened to be in front of you are unbelievable." (Tr. 79-80, 
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pon $100.) Although Jacobsen acknowledged that veterinarians do make 
and ristakes and claimed that he is there to help them when they report a 
oneé }ioblem to him, he told Marion that in his case his action constituted a 
she | )kification of a government document and that he had not only violated the 
his | wndards, but that he had also committed a felony. He told Marion that he 
ten Jyould recommend that his accreditation be revoked and that he be 
ad wosecuted. He then referred the matter to complainant, which resulted in 
Tr. Jie instant complaint being issued, and to the U.S. Attorney’s office for 
mosecution. The U.S. Attorney, however, declined to prosecute. (Tr. 79, 80, 
the | 117, 132, 180-181.) 
old Jacobsen testified that the federal accreditation program is based on being 
ad fable to "trust" the veterinarians the government accredits and being able to 
he ly on their "honesty and credibility.". He failed, however, to take any action 
an} wainst Van Berkom for his part in causing the falsification of the test form. 
lor | Jacobsen admitted that, while it is a violation of the standards for a 
terinarian to allow a test form to be misused (Tr. 109-110), he was 
m, } powerless -- his "hands were tied" -- to take any action against Van Berkom 
T, | because Van Berkom, even though federally accredited, was not accredited in 
In | Wisconsin at the time of the incident. (Tr. 106.) A representative for 
ds wmplainant, Julia Heamon, D.V.M., the National Coordinator for the 
id | Veterinarian Accreditation Program, also said that complainant cannot take 
M | ation against an accredited veterinarian who violates the standards in a state 
€ | inwhich the veterinarian is not accredited. She did not give the reasons for 
this position. (Tr. 67-68, 81-83, 97, 107, 110-115, 130-132, 141-145.) 
nt 
d 






*Complainant’s brief states that the criminal provision that Marion allegedly violated was 
Section 1001, Title 18, United States Code (18 U.S.C. § 1001). [That is also the criminal 
provision referred to by Jacobsen (Tr. 117).] 
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Then, three months after the incident occurred, Van Berkom applied for 
accreditation in Wisconsin. Jacobsen approved the application. He testified 
that he had no "basis" for denying it. (Tr. 115.) Jacobsen said that one of the 
reasons Van Berkom had forgotten he was not accredited when he tested 
Ratz’ cattle was because he was "busy." (Tr. 113.) He also said that a 
falsification of a test form, such as Marion’s, jeopardizes the government’s 
program to control animal diseases (Tr. 97), but that since Van Berkom had 
reported the suspect cattle, the chance of the incident actually compromising 
the program was "pretty slight." (Tr. 81.) [Jacobsen testified:  "[T]he 
probability, I guess, of there being TB in the herd and being overlooked is 
pretty slight" (Tr. 81).] Van Berkom, according to Jacobsen, was 
conscientious in conducting the tests and reporting the suspects. (Tr. 81.) He 
said he assumed that Van Berkom had performed the tests properly and that 
it was to his "credit" that he reported the suspects. (Tr. 75.) However, 
according to Balzer, Van Berkom, who had failed to tag the cattle properly 
as part of the test procedure, did not report the suspects until two days after 
he discovered them and then only after Balzer had called him. (Tr. 15-16; 
CX-5.) 

Jacobsen reported to Wisconsin officials that ... [an] offense involving 
Marion had taken place and suggested that they look into the matter. 
[Jacobsen also reported Van Berkom’s involvement to the Wisconsin officials 
(Tr. 112, 117-18).] Wisconsin proposed a two-week suspension of Marion’s 
veterinarian license. Marion then decided to abandon his practice because... 
{the State of Wisconsin recommended a 2-week suspension of his license (Tr. 
154)] and return to Missouri, where he had once practiced, to take a teaching 
position in that State. When. . . [Jacobsen learned that Marion had moved 
to Missouri,] Jacobsen contacted the . .. APHIS Area Veterinarian-in-Charge 
in Missouri, who, in turn, contacted the Missouri Veterinarian Licensing 
Board, and, subsequently, Jacobsen was contacted by the] Missouri 
Veterinarian Licensing Board about the charges against Marion [(Tr. 117-20, 
184-86)]. Missouri granted Marion only a temporary license pending the 
outcome of this proceeding. Because his license is temporary, he cannot apply 
for accreditation in Missouri. (Tr. 84, 118-120, 181-186.) 

Dr. Bengfort also testified at the hearing. He said that Wisconsin’s delay 
in accrediting veterinarians has caused "problems" and that since the "fiasco' 
in this case the state now allows veterinarians to receive temporary 
accreditations pending their completion of the [Federal] three-hour seminar. 
(Tr. 204-205.) When asked if it is "hard to believe" that a veterinarian could 
sign a form without recognizing it, Bengfort testified: 
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No, I do not. And part of the reason is, because we work in two 
d for states. So, we have actually double the state forms. We have a file 
tified drawer, a regular standard file drawer, that’s one of those two feet long 
of the or so, and that is chuck full of various different forms. And I have to 
ested look at a form and study it. I can’t glance at the form and recognize 
hat a what this form is, if it is a EI -- well, yes, an EI test form, that is a 
ent's little bit different because they have a picture of a horse on it. I guess 
; had I can recognize that part of it. But a Bangs form or a tuberculosis 
—e testing form or a health paper of some sort, I have to look at them. 


T]he I can’t recognize them at a glance. And I’ve been doing this for 17 

od is years. (Tr. 208-209.) 

was 

He Discussion 

that 

we, The standards which Marion, by his admission, have been found to have 

Ps violated are contained in the following counts in the complaint: 

fter 

“It; II. 

"ing On or about November 21, 1991, the respondent violated Paragraph 

ter, (b) of the Standards (9 C.F.R. § 161.3(b)) by signing a Tuberculosis 

als Test Record without ascertaining whether it had been accurately and 

- fully completed. The Tuberculosis Test Record stated that the 
respondent had conducted a tuberculosis test on a dairy herd owned by 

Tr, Willard Ratz, when, in fact, the test was conducted by Dr. Jonathan 

: Van Berkom, and not by the respondent. 

e 

be IV. 

ng 

: On or about November 21, 1991, the respondent violated Paragraph 

0, (d) of the Standards (9 C.F.R. § 161.3(d)) by failing to personally 

te perform a tuberculosis test on a dairy herd owned by Willard Ratz, in 

ly accordance with Federal and State regulations and instructions issued 
to the accredited veterinarian by the Veterinarian-in-Charge or the 

y State Animal Health Official, or both. 

) 

y V. 


d As exhibited through the action cited in Counts III and IV, the 
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respondent has violated Paragraph (h) of the Standards (9 C.F.R. § 
161.3(h)) by not carrying out his responsibilities under the applicable 
Federal programs and cooperative programs in accordance with such 
regulations and instructions issued to him by the Veterinarian-in- 
Charge or the State Animal Health Official or both, as specified in 
Counts III and IV. 


Complainant contends that Marion’s action constituted not only a violation 
of the standards, it also constituted a violation of a criminal statute, 18 U.S.C. 
§ 1001. As a sanction (penalty) for what it says was a serious violation, 
complainant believes that Marion’s accreditation should be suspended for ten 
months to achieve its goal of obtaining compliance with the program. (Tr, 
132.) 

The criminal statute complainant believes Marion violated, 18 U.S.C. § 
1001, provides: 


Whoever, in any matter within the jurisdiction of any department 
or agency of the United States knowingly and willfully falsifies, conceals 
or covers up by any trick, scheme, or device a material fact, or makes 
any false, fictitious or fraudulent statements or representations, or 
makes or uses any false writing or document knowing the same to 
contain any false, fictitious or fraudulent statement or entry shall be 
fined not more than $10,000 or imprisoned not more than five years, 
or both. 


Complainant argues that complainant’s violations were willful. However, 
while Marion’s conduct might be considered willful under the Secretary's 
interpretation of the term, .. . the interpretation of willful under a criminal 
statute is much more stringent: "The word often denotes an act which is 
intentional, or knowing, or voluntary, as distinguished from accidental. But, 
when used in a criminal statute, it generally means an act done with a bad 
purpose" and, further, that a person does not commit a crime just because of 
the "mere failure to measure up to the prescribed standard of conduct." 
United States v. Murdock, [290] U.S. 389, 394, 396 (1933). 

The only evidence in the record suggesting a criminal level of willfulness 
on Marion’s part was Jacobsen’s disbelief that Marion could accidentally or 
inadvertently sign a test report form. In other words, he did not believe that 
Marion was truthful in explaining that his act of signing the form without 
identifying it was due to his rush to x-ray an injured horse and his misplaced 
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reliance on Van Berkom’s integrity that Van Berkom would not ask him to 
ign any document that he knew Marion should not sign. Jacobsen, while 
rejecting Marion’s explanation that his mistake was due to being in a hurry, 
accepted essentially the same explanation (or excuse) from Van Berkom that 
his mistake was due to being so busy he forgot he was not accredited in 
Wisconsin. (Tr. 113.) 

Balzer, on the other hand, who was the government official more familiar 
with the circumstances and the persons involved than anyone else, said she 
believed that Marion was truthful. And Bengfort, who has had seventeen 
years of experience dealing with federal and state forms, said that he even has 
difficulty identifying various government forms without first studying them. 

As for whether Marion had any "bad purpose" in signing the form, he, 
unlike Van Berkom, had nothing to gain by signing the test form, except 
possibly to help Van Berkom out of his dilemma. There is, however, no 
evidence that he signed the form for this or any other "bad" purpose. 

Finally, considering his testimony and demeanor at the hearing, I find that 
Marion’s testimony that he signed a test form without identifying it as a 
document that he should not have signed is credible. I accordingly find that 
although Marion violated the standards when he signed the test form, it was 
not a [purposeful]"’ violation. 

Whether willful or not, Marion’s violation was nevertheless serious in that 
the government must be able to rely on the veterinarians it accredits. Even 
when pressed for time, veterinarians must be sufficiently attentive to the 
documents they prepare or sign to be trusted to avoid mistakes that can 
potentially jeopardize the government’s animal disease control programs. 


... [T]he same crim ‘nal code under which it wanted to prosecute Marion 
also contains a provision that it is a criminal offense for anyone, such as Van 
Berkom, to induce another to falsify a government document. Section 2(a) 
of the Code (18 U.S.C. § 2(a)) provides that: "Whoever commits an offense 
against the United States or aids, abets, counsels, commands, induces or 
procures its commission, is punishable as a principal." The revisor’s note to 
this section states: "It removes all doubt that one who puts in motion or 
assists in the illegal enterprise but causes the commission of an indispensable 
element of the offense by an innocent agent or instrumentality, is guilty as a 
principal even though he intentionally refrained from the direct act 


[ “The ALJ said it was not a "willful" violation.] 
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constituting the completed offense." In United States v. Beck, 615 F. 2d 441, 
453 (1980), the court said: "Taken together, aiding and abetting is proven if 
a defendant voluntarily gives false information or participates in a plan such 
that it is foreseeable that false information will be used in statements made 





to a government agency in order to further the plan." Ma 
This is not intended as a determination that Van Berkom did engage in the Sta! 
criminal activity. He did not testify’ and whether he had extenuating reasons 
for inducing Marion to sign the test form is for some other forum to decide, A 
Marion also said that he did not think that Van Berkom was trying to be 
devious. (Tr. 169.) ... If complainant is going to measure the degree of The 
seriousness of a violation of the standards according to whether a crime also | (c), (d. 
occurred, it seems that if there was a violation of a criminal statute in this 
case, it is far likelier that it was Van Berkom rather than Marion who 
committed the violation, and, therefore, the effect of Van Berkom’s conduct rec 
on the program was much more serious than Marion’s. to 
... As for the sanction to impose, it is noted that Marion has been forced ac 
to give up what appears to have been a lucrative practice, been in effect bir 
branded a liar and felon, and been prevented from becoming accredited in tes 
Missouri, all because of the charges brought against him. It would therefore pa 
seem that he has already been punished sufficiently to achieve complainant’s no 
objective of securing compliance with the program. . . . rey 
co 
Findings of Fact ve 
re 
1. Richard Marion, respondent, is a Doctor of Veterinary Medicine. Cl 
2. Marion is licensed to practice veterinary medicine in Wisconsin and 
Minnesota and is an accredited veterinarian in both states under federal 
regulatory provisions contained in 9 C.F.R. § 160.1 et seq. ce 
3. On or about November 21, 1991, Marion signed a Tuberculosis Test te 
Record, a federal document, indicating that he had tested cattle as part of the vi 
federal-state veterinarian accreditation program when he had not conducted it 
such test and not indicating on the report the name of the veterinarian who v 
did conduct the test. i 
V 





*In Durward W. Starr, 53 Agric. Dec. __, V.A. Docket No. 92-1 (March 23, 1994), the 
Secretary noted that lack of subpoena power in veterinarian disciplinary proceedings hampers 
the government’s enforcement efforts. By the same token, this lack of subpoena power, as this 
case demonstrates, also hampers a respondent’s ability to defend himself. 


RICHARD MARION, D.V.M. 
53 Agric. Dec. 1437 


Conclusions of Law 


Marion’s conduct constituted a violation of paragraphs (b), (d) and (h) of 
the Standards for Accredited Veterinarians, 9 C.F.R. § 161.3(b), (d) and (h). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The Standards for Accredited Veterinarians provide (9 C.F.R. § 161.3(b), 
(c), (d), and (h)): 


(b) Anaccredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report 
to be used until, and unless, he has ascertained that it has been 
accurately and fully completed, clearly identifying the animal(s) or 
bird(s) to which it applies, and showing the results of the inspection, 
test, or vaccination, etc., he has conducted, except as provided in 
paragraph (c) or (I) of this section. An accredited veterinarian shall 
not sign any certificate provided for by the Animal Welfare Act or its 
regulations and standards unless he has ascertained that the statements 
contained therein are complete, clear and accurate. The accredited 
veterinarian shall distribute copies of certificates, forms, records, and 
reports according to instructions issued to him by the Veterinarian in 
Charge or the State Animal Health Official. 


(c) An accredited veterinarian shall not issue or sign any 
certificate, form, or report which reflects the results of any inspection, 
test, vaccination, or treatment, performed by another accredited 
veterinarian, unless the certificate, form, or report indicates that the 
inspection, test, vaccination, or treatment was performed by the other 
veterinarian; identifies the name of such other veterinarian; and 
includes the date and the place where such inspection, test, or 
vaccination was performed. 


(d) An accredited veterinarian shall perform official tests, 
inspections, treatments, and vaccinations and shall submit specimens to 
designated laboratories in accordance with Federal and State 
regulations and instructions issued to the accredited veterinarian by the 
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Veterinarian-in-Charge or the State Animal Health Official, or both. 


(h) An accredited veterinarian shall keep himself currently 
informed on Federal and State regulations governing the movement of 
animals and poultry, and on procedures applicable to disease control 
and eradication programs, including emergency programs, and on 
definitions, regulations, and standards under the Animal Welfare Act, 
and any legislation amendatory thereof, and on regulations under the 
Horse Protection Act of 1970, and any legislation amendatory thereof. 
He shall carry out all of his responsibilities under the applicable 
Federal programs and cooperative programs in accordance with such 
regulations and instructions issued to him by the Veterinarian in 
Charge or the state Animal Health Official, or both. 


The importance of careful work by accredited veterinarians is discussed in 
In re Starr, 53 Agric. Dec. _, slip op. at 6-8 (Mar. 23, 1994), as follows: 


[A]ccredited veterinarians acting under the Standards for Accredited 
Veterinarians are actually performing governmental functions, similar 
to the functions performed by Federal and State employees engaged in 
carrying out the same disease eradication programs. In fact, in many 
countries, government employees perform the functions performed by 
accredited veterinarians in the United States. There are very few 
countries in the world which rely on private veterinary practitioners to 
the degree that the United States does (Tr. 375). 


One of the programs in which accredited veterinarians perform 
major governmental functions is the Brucellosis Eradication Program 
(involved in Count XIII, § VIII, infra). In In re Horton, 50 Agric. Dec. 
430, 464 (1991), it is stated that the "combined State and Federal 
spending on the cooperative brucellosis program ‘since its inception’ 
was ‘about close to three billion dollars’ (Tr. 23)." 


The Brucellosis Eradication Program is described in In re Petty, 43 
Agric. Dec. 1406, 1409 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986), as follows: 


4. Brucellosis (also known as Bangs disease or undulant 
fever) is a contagious, infectious and communicable disease 
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affecting livestock. It is transmittable to humans.’ (Tr. 32, 95- 
96, 1056-59, 1160-64, 1177-80). The incubation period of the 
disease varies from about 10 days to a year, but does not 
generally exceed several months (Tr. 95, 1180). 


“Brucellosis is "a disease of man of sudden or insidious onset 
and long duration characterized by great weakness, extreme 
exhaustion on slight effort, nignt sweats, chilliness, remittent 
fever, and generalized aches and pains and acquired through 
direct contact with infected animals or animal products or from 
the consumption of milk, dairy products, or meat from infected 
animals" (Webster’s Third New International Dictionary, 
Unabridged (1981), at 285). 


For many years the Federal Government has maintained a 
vigorous and costly program directed to the control and 
eradication of this disease (Tr. 32-33, 1059-63). For example, in 
1980, the Federal Government spent $73,715,667 for brucellosis 
eradication (1982 Budget Explanatory Notes, USDA, vol. 2, at 
8). To control the disease, some entire herds of cattle are 
destroyed, with some indemnification from the Federal 
Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). Because 
of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the 
Federal Government, through regulations issued by the United 
States Department of Agriculture, regulates the interstate 
movement of cattle. 9 C.F.R. Part 78 (1980). 


Another disease eradication program in which accredited 
veterinarians perform major governmental functions is the Tuberculosis 
Eradication Program (involved in Counts II through XII). The Federal 
and State governments have spent about 540 million dollars since this 
program was started in 1917 (Tr. 303). The vast majority of area 
testing for TB is conducted by accredited veterinarians (Tr. 301). 
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Tuberculosis is a chronic debilitating disease for which there is no 
treatment. The longer the disease exists in a herd, the greater the 
chance the disease will spread to noninfected animals, causing greater 
loss to the farmer. (Tr. 302-03). The heart of the Tuberculosis 
Eradication Program is the area testing performed by accredited 
veterinarians so that tuberculosis will be rapidly detected, infected 
animals may be slaughtered, and herd clean-up plans developed (Tr. 
299; CX 31, pp. 6-11). 


Private veterinarians are permitted to perform vital tasks in these 
disease eradication programs only as long as they are accredited and 
comply with the rigorous requirements of the accreditation program. 


Respondent’s act, in carelessly signing a Cooperative State-Federd 
Tuberculosis Eradication Program Tuberculosis Test Record (CX 1), without 
reading it or even knowing what he was signing, is a serious violation 0 
subsection 3(b) of the Standards (9 C.F.R. § 161.3(b). The form, carelessh 
signed by Respondent, certified that "this test [of the Ratz herd] was made by 
me on each of the cattle identified below" (CX 1), when, in fact, the test wa 
not made by Respondent, and he had nothing whatever to do with performing 
the test. In fact, he did not even know that the test had been made ly 
Dr. Van Berkom. In addition, he was not the supervisor or employer of Dr. 
Van Berkom, although even if he had been Dr. Van Berkom’s supervisor, tha 
would not have been a mitigating circumstance. In short, as Respondent 
concedes, he should not have signed the Tuberculosis Test Record (Tr. 16, 
172). This is a very serious violation. The importance of the Official Health 
Certificate is recognized in Jn re Scott, 37 Agric. Dec. 1822, 1832 (1978), aff, 
No. CV 78-0208-D (C.D. Ill. May 23, 1979), aff'd per curiam, No. 79-1709 (7th 
Cir. Feb. 12, 1980), printed in 39 Agric. Dec. 104 (1980), as follows: 


The backbone of the nation’s animal disease eradication and control 
program is the official health certificate. ... It provides control of 
brucellosis, tuberculosis, and other communicable diseases that can 
affect both animals and man. Millions of dollars of public funds spent 
to eradicate livestock disease can be offset very quickly by practices 
indulged in by respondent. 


Likewise, it has been recognized that "the very integrity and credibility o 
the veterinary accreditation program and the success of the disease contrd 





RICHARD MARION, D.V.M. 1455 
53 Agric. Dec. 1437 


programs . . . depend upon veterinarians ensuring accuracy in the forms." In 
r Hostetter, 52 Agric. Dec. 340, 353 (1993). 

The Department’s current sanction policy is set forth in Jn re S.S. Farms 
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) 
(text in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 
3-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


Subsection 3(b) of the Standards (9 C.F.R. § 161.3(b)), which was violated 
by Respondent here, was also involved in Jn re Pickard, 50 Agric. Dec. 638 
(1991). In explaining why a 90-day suspension order was necessary to be 
imposed for the first violation of a veterinarian who had been accredited for 
48 years (which violation was of subsection 3(b)), it is stated (SO Agric. Dec. 
at 653-54): 


We come now to the most difficult part of this case, the sanction. 
There are a number of circumstances that militate in favor of a 
minimum sanction in this case. Respondent has been an accredited 
veterinarian since 1943, and this is the first time that he has been found 
to have violated the regulations. His testimony that he did not know 
at the time that he was violating the regulations (Tr. 94) was believed 
by the ALJ, and I concur in that conclusion. (Respondent was involved 
in the interstate movement of cattle "[vjery very seldom," "very rarely" 
(Tr. 95)). A few days after he issued the Official Health Certificate 
involved in this case, when he learned that his actions were improper, 
he telephoned the appropriate State official, and gave him all of the 
information as to the incident, including the location of the cattle. The 
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final test on the suspicious cow came back negative 5 days after the } Dec. 
shipment on April 13, 1988, showing that no harm actually occurred as 
a result of respondent’s violation. Dr 
Ve 
Unfortunately for respondent, however, the minimum suspension sal 
period recommended by the Veterinary Services of the Department’s the 
Animal and Plant Health Inspection Service (in an_ internal vic 


memorandum dated August 20, 1985, relating to disciplinary matters) 
for a violation of 9 C.F.R. § 161.3(b), is 90 days (RX 11, pp. 4-5). The 
Veterinary Services’ memorandum (RX 11) divides the various 
subsections of 9 C.F.R. § 161.3 into major and minor subsections,’ and 
recommends a "minimum suspension of 90 days for 





“The memorandum (RX 11, p. 4) refers to 9 C.F.R. § 161.2(b), but 
the provisions in 9 C.F.R. § 161.2(b) (1985), when the Veterinary 
Services’ memorandum (RX 11) was issued, are identical in all material 
respects to the provisions now in 9 C.F.R. § 161.3(b). 











violation of major subsections" (RX 11, p. 5). 9 C.F.R. § 161.3(b) is it 
classified as a “major” subsection (RX 11, p. 4). Veterinary Services ] susp 
recommends a "letter of warning or a minimum suspension of 60 days J any | 
for violation of minor subsections" (RX 11, p. 5). "A violation in which ]} 81-8 
the possibility of or actual disease spread has occurred should result in] mini 
revocation or the maximum suspension time," and an “accredited ] not1 
veterinarian who has had a previous violation which resulted in a that 
suspension should receive a longer suspension or even revocation on ] at th 
the next violation" (RX 11, p. 5). sure 
vari 

The Veterinary Services’ recommendation is reasonable, considering dist 
the importance of the Brucellosis Eradication Program to the livestock desi 
industry of the Nation, and the necessity for the thousands of (Tr. 
accredited veterinarians performing functions under the program to viol; 
comply fully with all of the regulations and standards. app 
| 

As stated in Pickard, "[a] violation in which the possibility of or actud] circ 
disease spread has occurred should result in revocation or the maximum} for 


suspension time" (50 Agric. Dec. at 654). Similarly, in Jn re Starr, 53 Agric 
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Dec. _, Slip op. at 72-73 (Mar. 23, 1994), it is stated: 


Dr. Julia A. Heamon, APHIS National Coordinator of the Federal 
Veterinary Accreditation Program, also testified that more severe 
sanctions are warranted where a violation has actually caused or has 


the potential for causing disease spread, or there have been multiple 
violations (Tr. 378-79, 390). She testified (Tr. 378): 


Q. And so when would a -- when would revocation be 
appropriate? 


A. Again, it depends on the individual case. But revocation 
is generally -- the Agency generally reserves a recommendation 
of revocation for violations which are multiple in nature, - 
meaning either multiple occurrences or multiple violations of the 
same standard or multiple violations of different standards over 
a lengthy period of time in which actual disease spread or the 
potential for disease spread has occurred or in instances where 
there is -- has been submission of fraudulent blood samples. 


In the present case, there is no showing that the minimum 90-day 
suspension for a violation of subsection 3(b) should be increased because of 
any actual or potential spread of disease from Respondent’s violation (Tr. 
81-82). Nor does there appear here to be any other reason for increasing the 
minimum 90-day suspension for the subsection 3(b) violation. Respondent is 
not in the habit of signing Federal forms without reading them. He testified 
that "I [did not] sign federal forms willy nilly when they were handed to me 
at the practice. I didn’t. And I didn’t take them lightly, I read them, I made 
sure they were work that I had done and I signed them" (Tr. 193). His 
variance here from his customary procedure was because of his concern and 
distress relating to the horse’s leg that he thought he had just broken, and his 
desire to return immediately with the x-ray machine to look after the horse 
(Tr. 164-67, 191). There have been no previous or subsequent charges of 
violations (Tr. 170). In the circumstances, the minimum 90-day suspension is 
appropriate here for the subsection 3(b) violation. 

However, it is important to make it clear that different factual 
circumstances could dictate a much longer suspension period, or revocation, 
for signing a Federal form without reading it. All of the facts and 
circumstances would have to be considered, including the possibility of disease 
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spread. In this respect, it is important to note that I do not regard the fact 
that Respondent was working 16 hours per day, 7 days a week, as mitigating 
in the slightest degree. An accredited veterinarian must not spend so much 
time in field work that he or she does not have enough time to do complete 
and accurate paperwork. 

In the present case, as in Pickard, supra, Respondent’s careless signing of 
the Tuberculosis Test Record also violated subsection 3(h) of the Standards 
(9 C.F.R. § 161.3(h)), which requires an accredited veterinarian to "carry out 
all his responsibilities under the applicable Federal programs and cooperative 
programs in accordance with such regulations and instructions issued to him 
by the Veterinarian in Charge or the state Animal Health Official, or both 
It is impossible to violate subsection 3(b) of the Standards without also 
violating subsection 3(h). In some cases, the factual situation has warranted 
a 6-month suspension for a violation of a specific provision of the regulations, 
which violation necessarily involved a violation of the general provisions of 
subsection 3(h). See, e.g., In re Rosenberger, 51 Agric. Dec. 1216 (1992), affa, 
No. B-92-2518 (D. Md. Mar. 3, 1993). In other cases, e.g., Pickard, supra, the 
minimum 3-month suspension period for a violation of subsection 3(b) was 
appropriate, with no increase in the suspension period because of the fact that 
the general provisions of subsection 3(h) were also violated. Since I am 
dismissing the Complaint, there is no need to determine whether I would have 
added 90 days for the subsection 3(h) violation to the 90 days for the 
subsection 3(b) violation. 

As to the subsection 3(d) violation (9 C.F.R. § 161.3(d)), which involves 
"failing to personally perform a tuberculosis test on a dairy herd owned by 
Willard Ratz, in accordance with Federal and State regulations and 
instructions" (Complaint, { IV), that is also a serious violation, warranting at 
least the minimum 90-day suspension period. However, if I were not 
dismissing the Complaint, I would, sua sponte, raise the issue as to whether 
Respondent has actually violated subsection 3(d). I am not doing so only 
because of the additional delay that would be involved. That is, I would have 
to afford the parties the opportunity to file briefs, and, perhaps, to offer 
additional evidence at a reopened hearing. 

It is quite clear from the present record that Respondent did not, in fact, 
violate subsection 3(d). He was not required to "personally perform a 
tuberculosis test on a dairy herd owned by Willard Ratz, in accordance with 
Federal and State instructions" (Complaint, { IV), because (i) he did not 
personally perform the test, (ii) he did not know that "Dr. Van Berkom had 
performed such test" (Answer, p. 2), (iii) he did not request or authorize Dr. 
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Van Berkom to perform the test, and (iv) he was not Dr. Van Berkom’s 
supervisor or employer. He was merely a colleague of Dr. Van Berkom. 
They both worked for Dr. Bengfort at the Town and Country Veterinary 
Clinic. 

As shown by his Answer, as well as the entire record in this proceeding, 
Respondent’s only association with the Ratz-herd tuberculosis test was to 
arelessly sign the Tuberculosis Test Record, without reading the form. The 
form states: "I certify: That this test was made by me on each of the cattle 
identified below" (CX 1). Once that certification was proven, by Respondent’s 
Answer, as well as by the entire record in this proceeding, to be inaccurate 
because Respondent did not knowingly sign the certification, Respondent had 
10 responsibility whatever for any impropriety in the actual conduct of the 
st. Respondent’s Answer admits the facts proving that he violated 
subsection 3(b) by carelessly signing the Tuberculosis Test Record, without 
reading it, but Respondent’s Answer admits nothing as to any impropriety in 
the test itself. In fact, Respondent’s Answer states (Answer at 2): 


I was also unaware that Willard Ratz had been scheduled for a whole 
herd TB test, and was unaware that Dr. Van Berkom had performed 
such test despite not being accredited. 


Respondent can properly be sanctioned for inaccurately and carelessly 
sating that he had something to do with the test of the Ratz herd, but he 
cannot properly be sanctioned for improperly conducting the test, since he had 
nothing to do with the actual performance of the test. 

The problem arose when Complainant filed a Motion for Adoption of 
Proposed Default Decision and Order, which erroneously argued that 
Respondent’s Answer "admitted the material allegations of fact contained in 
the complaint" (Motion, p. 1). In opposing Complainant’s erroneous motion, 
Respondent stated (Response at 1): 


I did not perform a TB test at Willard Ratz’s farm because I was never 
asked to perform such a test. I knew nothing of the circumstances 


‘No opinion is expressed in this case as to whether a veterinarian who knowingly and falsely 
signs such a certification is guilty of violating subsection 3(d), as well as subsection 3(b). The 
sue is of little consequence since a violation of subsection 3(b), by knowingly filing a false 
tettification as to who performed the tuberculosis test, would warrant revocation, without regard 
to subsection 3(d). 
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surrounding the decision to have the test done or who would do it. | 
never told anyone that I had performed such and never tried to mislead 
anyone about who had performed the test. I was simply the dupe that 
was tricked into signing the form so others could stay out of trouble. 


The ALJ erroneously granted, in part, Complainant’s motion, stating tha 
“respondent filed an answer admitting the material allegations of the violation’ 
(Order filed July 20, 1993, at 1). The ALJ scheduled a hearing, limited to the 
question of what sanction should be imposed. If I were to raise the issue now 
as to the erroneous view by Complainant and the ALJ that Respondent 
admitted a violation of subsection 3(d), I. would, of course, have to give 
Complainant the opportunity to introduce evidence as to such a violation, or, 
at least, to make a showing as to what type of evidence Complainant would 
introduce. I am reasonably sure that Complainant has no such evidence 
available, because it would have been relevant, and offered, as to the sanction, 
But since I am dismissing the Complaint, and time is critical to Respondent, 
I will assume for the purposes of this case that Respondent’s violation of 
subsection 3(d) warranted an additional 90-day suspension. 

We come now to the reason why I am dismissing the Complaint. First, the 
evidence in this case shows, without contradiction, that this case should not 


have prevented Respondent from becoming accredited in Missouri or in any 
other State, pending the outcome of this proceeding. Dr. Jacobsen testified 
(Tr. 82-83): 


Q. And to the best of your knowledge between the time of 
Dr. Marion’s violations of the standards for accredited veterinarians 
and the present time, has Dr. Marion’s veterinarian accreditation in any 
state been effected [sic] by this incident? 


A. I’m not aware of -- I don’t think so. 

Q. And to the best of your knowledge, assuming Dr. Marion were 
eligible to seek federal accreditation in another state, would this 
incident in anyway effect [sic] his ability to do so? 


A. Not to my understanding. 


Dr. Heamon, the National Coordinator of the APHIS Veterinarian 
Accreditation Program, who testified at the hearing, and who was "present 
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during. this entire hearing and .. . heard all of the testimony" (Tr. 214), did 
not contradict Dr. Jacobsen. Accordingly, at least for the purpose of disposing 
of the present controversy, it is an undisputable fact that this case should not 
have prevented Respondent from becoming accredited in Missouri. 

Second, the evidence in this case shows, without contradiction, that, 
because of the pendency of this case, Respondent was unable to obtain 
Federal accreditation in Missouri. Respondent testified (Tr. 184-86): 


[I]n the meantime I found the teaching position at the 
University of Missouri. And I had a Missouri license earlier, I had let 
it lapse into inactivity, and I had been accredited in Missouri. And I 
guess in my naivety I did not expect to lose both of those things based 
on a pending case that no guilty or innocence had been found in. But 
indeed, I did -- I couldn’t get my license back in the State of Missouri 
because Dr. Jacobsen had contacted Dr. -- Bailey, was it? 


DR. JACOBSEN: Barkley[, the APHIS Area Veterinarian in 
Charge in Missouri (Tr. 118)]. 


THE WITNESS: Barkley. And Dr. Barkley had contacted the 
State Veterinary Licensing Board in Missouri -- 


MS. GOLABEK: Your Honor, this is all hearsay. 
THE WITNESS: Oh, I’m sorry. 

MS. GOLABEK: Are you -- 

THE WITNESS: No, I wasn’t finished. 


MS. GOLABEK: I object to this because I don’t -- I really -- 
I mean, I’m not aware of the fact of why he can’t -- 


JUDGE HUNT: Yes. How he made that contact. 


THE WITNESS: I mean, he [Dr. Jacobsen] admitted he made 
that contact. 


JUDGE HUNT: Pardon me. 
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MS. GOLABEK: He [Dr. Jacobsen] contacted a federal official, 
He admitted that as to his federal accreditation, which he had not, | 
believe, not yet applied for. We had no contact with -- Dr. Jacobsen 
had no contact with the State Board. 


THE WITNESS: Can I just -- 


JUDGE HUNT: Well, I'll allow it. We’re into what has 
transpired since then. I don’t know how relevant it is -- 


MS. GOLABEK: Well, he is claiming that it is the fault of the 
USDA because he lost his state license. 


THE WITNESS: Well, that’s -- 
MS. GOLABEK: And I’m saying that there is no proof to that. 


THE WITNESS: I guess that’s true. I mean, that is what the 
Veterinary Board told me, but there is no proof of it. I wasn’t going 
to have one of them come up here and testify. 


JUDGE HUNT: A lot of this is opinion, or what he believes. 
It’s not necessarily proof that it happened. 


THE WITNESS: Anyway, I had a meeting with the 
Veterinarian Licensing Board in Missouri and they told me that they 
had been contacted by the State Vet and told them that they had a 
case pending against me. And that it was a serious offense, and until 
that case was resolved they wouldn’t give me a full, unencumbered 
license. I have a temporary license in Missouri to practice veterinarian 
medicine. 


And since then, they had given me a probationary license. But 
all of it hinges on what the final outcome of this is. And with both the 
temporary license, and the probationary license that they have given 
me, I cannot apply for accreditation in the State of Missouri. So, since 
January 1 of last year [1993], I have had to turn down any work that 
involved an accredited form. 


Veteri 
the ty 
discip 
1894 | 
hearse 
Dr. Je 


of 





RICHARD MARION, D.V.M. 1463 
53 Agric. Dec. 1437 


Any in my defense, that has happened quite often. We have had 
animals come in that needed a brucellosis test done, and I’ve called 
upstairs to one of the veterinarian’s that are accredited. . . . 


... January 1[, 1993,] on, there is not a federal form out there 
that has my name on it. I have not done an iota of accredited work 
since January 1. And I have been unable to, if I want to keep my job 
in Missouri. And to be quite honest about it, I can’t go out and look 
for another job knowing that I’m not going to be accredited and that 
chances are the State Board is going to be contacted and I’m going to 
lose my license in that state too, so. 


Although Respondent’s testimony as to what he was told by the Missouri 
Veterinarian Licensing Board is hearsay, it is as responsible and reliable as 
the type of hearsay used by this Department against Respondents in 
disciplinary cases. See, e.g., In re Marvin Tragash Co., 33 Agric. Dec. 1884, 
1894 (1974), aff'd, 524 F.2d 1255 (Sth Cir. 1975). Moreover, Respondent’s 
hearsay testimony was corroborated in key respects by Dr. Jacobsen. 
Dr. Jacobsen testified (Tr. 80, 116-19) (emphasis added): 


Q. Okay. What recommendation did you make to that national 
office with regard to the sanction imposed upon Dr. Marion? 


A. I recommended a revocation. 


JUDGE HUNT: Also, it was brought out that apparently you 
had made some statement at the settlement -- not the settlement 
conference, but at the conference you had with Dr. Marion, something 
to the effect that this is what he had done was or could be considered 
a felony offense or criminal offense? 


THE WITNESS: It is my understanding that there is Federal 
Law US Code 1001 that makes it a criminal offense to falsify any 
official document. And, so, this is my understanding. That was, in my 
mind, a falsification of an official document. And so, it was -- I don’t 
have a legal background, but it was, in my opinion, a violation of that 
law. 
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JUDGE HUNT: Did you tell Dr. Marion that? 


THE WITNESS: I may have. I don’t recall. I may have, I just 
don’t recall. 


RECROSS-EXAMINATION 
BY DR. MARION: 


Q. One is, you told Judge Hunt that you did indeed write a letter 
to the Licensing Board of the State of Wisconsin expressing that you 
thought that, again, a serious offense had occurred that deemed their 
looking into for both Dr. Van Berkom and myself. You did write that 
letter? 


A. I don’t know that I stated it that way. We routinely send cases 
such as this over to them for review. We don’t try to influence their 
thinking as to whether they need to take action. But we send the 
information -- 


Q. And have you contacted any other state agency or federal 
veterinarian to express what was going on in an effort again to bring 
up sanctions in another area? 


A. No, not to bring up sanctions. As I recall, J did have a 
conversation with Dr. Barkley, who was the AVIC in Missouri up until 
about seven or eight months ago when he retired. And somehow I had 
gotten information, I believe, that you were in Missouri. I think the 
Examining Board had told me that, because I was wondering about 
what -- if they had done anything with the case or where it stood. And 
they wanted me to keep them informed. 


Q. So you have checked back with the Examining Board off and 
on? 
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A. Yes. 


Q. So, you contacted the State Veterinarian from Missouri to find 
out what I was doing or to -- 


A. No. No, I didn’t talk to the State Veterinarian. I talked to 
Dr. Barkley who is a federal veterinarian. He is the only one I talked 
to. And I just indicated that we have had an accreditation case -- we 
do have an accreditation case pending on a Dr. Marion here, it is my 
understanding that he moved to Missouri. Subsequent to that I was 
contacted by a lady from the Missouri Veterinarian Examining Board. 


Q. And did you express to Dr. Barkley that he should indeed talk 
to the Missouri Examining Board? 


A. No, sir. No. 

Q. You just -- 

A. I just -- 

Q. You just simply called him and said -- 
A. I just informed him of the situation. 


Q. -- you’ve got a guy in Missouri that we have got a case pending 
against? 


Q. Correct. 


Hence, contrary to the assertion of Complainant’s attorney in her objection 
to Respondent’s hearsay evidence that "Dr. Jacobsen had no contact with the 
[Missouri] State Board" (Tr. 185), she forgot that Dr. Jacobsen testified that 
he had, indeed, been "contacted by a lady from the Missouri Veterinarian 
Examining Board" (Tr. 119). This occurred after Dr. Jacobsen called his 
counterpart in Missouri, Dr. Barkley (Tr. 118-19). In view of Dr. Jacobsen’s 
admission that he talked to a "lady from the Missouri Veterinarian Examining 
Board" (Tr. 119), and his strong views that Respondent’s conduct was criminal 
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in nature, warranting criminal action’ and a revocation of his accreditatio 
? Nn, 


I would be compelled to infer that the pendency of the present proceeding} Journ 
prevented Respondent from obtaining a full, unencumbered, license jp} for si 
Missouri, which, in turn, prevented him from obtaining Federal accreditation, | at /ea 
in Missouri, even in the absence of Respondent’s hearsay evidence. But, in} when 


any event, as stated above, Respondent’s hearsay evidence, as corroborated in 
key parts by Dr. Jacobsen, is reliable and probative. Accordingly, for the 
purpose of disposing of the present controversy, it is an undisputable fact that 
since January 1, 1993, Respondent has not been able to obtain Federd 
accreditation in Missouri, at least indirectly, because of the present 
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proceeding.° whe! 
I should add that there is no evidence in the record contrary to the facts} ever 
just discussed. If Complainant had any contrary evidence, it should have been | Ext 
adduced at the hearing, since Respondent has referred to this issue on every | inju 
possible occasion. Respondent’s Answer states (Answer at 2): 
Res 
I have been unable to procure any other state licenses due to the 
investigations pending against me. Alt 
is \ 
Respondent’s Response to Complainant’s Motion for a Default Decision | ove 
and Order states (Response at 2): 
I am facing the loss of one state license, the inability to renew my other an 
state licenses and no chance of gaining any additional licenses. sal 
ye: 
Respondent testified at the hearing (Tr. 172) (emphasis added): su 
If the goal of their program is to force compliance, they don’t It 
need to penalize me at all to force compliance. I realized I did cont 
something wrong when they told me I signed that form. They don’t resul 
have to cut off my foot to make me comply. They don’t have to ruin durir 
my career to make me comply. I know I did something wrong. I 
credi 
*Respondent’s case was referred to the United States Attorney for criminal prosecution, who 
"declined prosecution in favor of resolution by the administrative process" (Tr. 132). am 
_ 
®This discussion does not suggest or imply any criticism of the actions of Dr. Jacobsen or Dr. § Com 
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ditation, If their goal is to publish my name in a paper, or in the AVAM 

ceeding | Journal so that everybody else can see that I got a 10 month suspension 

ense ip | for signing a form so that nobody else thinks about doing it, then J wish 

ditation | at least they would make the suspension retroactive to last January [1993] 

But, in} when I had been forced to stop doing accredited work. 

rated in 

for the | _Respondent’s post-hearing brief stated (Trial Brief at 2-3): 

act that 

Federal { I have been unable to do federal program work for over a year. 

present | Dr. Jacobsen has prevented me from having a veterinary license 
wherever I have chosen to live.... There is no way my career will 

ie fact; | ever recover from 2'4 yrs. of inability to practice my craft fully... . 

fe been | Extending the penalty for even one more week simply would add to the 

n every | injustice. 


Respondeni’s Appeal Brief states (Appeal Brief at 2): 
the 
Although I do not agree with Judge Hunt’s decision that a suspension 
is warranted, I am not only willing to accept it, but anxious to get it 
cision } over with so I can get on with my life. 


But it seems the USDA does not want to accept this decision order 

er and I am left to wonder what their objectives are in this case.’ They 

say my actions warrant punishment, yet loss of a job and two and a half 

years in occupational limbo along with effectively an 18 plus month 
suspension of my accreditation is definitely not enough. 


t It is quite clear that Respondent has, beginning with his Answer and 
id continuing through every stage of this proceeding, argued that his punishment, 
t resulting from his inability to perform Federal accreditation work in Missouri 
n during the pendency of this proceeding, is sufficient. 


I note that even in Federal criminal proceedings, a defendant receives 
cedit for prior custody, viz. (18 U.S.C. § 3585(b)): 





| find no basis for Respondent’s. questioning of Complainant’s objectives in this case. 
rDr. § Complainant was properly concerned with seeing that an appropriate sanction was imposed for 
Respondent’s serious violation: 
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(b) CREDIT FOR PRIOR CusToDY.—A defendant shall be given 
credit toward the service of a term of imprisonment for any time he 
has spent in official detention prior to the date the sentence 
commences— 


(1) as a result of the offense for which the sentence was 
imposed; or 

(2) asa result of any other charge for which the defendant 
was arrested after the commission of the offense for which the 
sentence was imposed; 


that has not been credited against another sentence. 


Without establishing a rule applicable in all circumstances, it is my careful 
deliberate, and firm decision that Respondent should be given credit for the 
more than 20 months he has been working in Missouri without being able to 
obtain Federal accreditation. That 20 months is twice as long as the 
suspension Complainant seeks. It would be unconscionable to add another 10 
months, or even another 10 days, to Respondent’s effective suspension. | 
recognize that Respondent could have stayed in the Wisconsin area, and his 


Minnesota and Wisconsin Federal accreditation would not have been affected 
until this case is finally decided. But he chose to go to Missouri, which he had 
a right to do. As a result of the pendency of this proceeding, he has been 
unable to obtain Federal accreditation in Missouri for more than 20 months. 
That is long enough.* 


Order 


The Complaint is dismissed. 


‘Although it is irrelevant here, | note that the view of the APHIS officials, that they could 
not have proceeded against Dr. Van Berkom, because he was only accredited in Minnesota, and 
not in Wisconsin, where he performed the tuberculosis tests, was incorrect. See In re 
Rosenberger, 51 Agric. Dec. 1216 (1992), affd, No. B-92-2518 (D. Md. Mar. 3, 1993) (6-month 
suspension imposed against a veterinarian who was accredited in Maryland, but performed a 
function in Pennsylvania that required accreditation in Pennsylvania). I note also that, if a 
suspension order were to be issued, it would "be applicable in all States in which the veterinarian 
is accredited" (9 C.F.R. § 161.4(d)). 
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MISCELLANEOUS ORDERS 


re: H.D. CLAXTON, dba AUTUMN GOLD. 
9 AMA F&V Docket No. 981-11. 
Order filed July 28, 1994. 


(olleen A. Carroll, for Respondent. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


For Good Cause Shown, the petition of H.D. Claxton dba Autumn Gold, 
io modify, terminate or exempt him from various provisions of the California 
Almond Marketing Order, is hereby dismissed. 


Ihre: DOLE DF&N, INC. 
94 AMA Docket No. F&V 981-2. 
Order filed November 9, 1994, 


Tejal Mehta, for Respondent. 
Susan S. Halling, San Francisco, CA, for petitioner. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Petitioner, Dole DF&N, Inc., has requested withdrawal of its petition. 
FOR GOOD CAUSE SHOWN, the petition is dismissed. 


In re: MAJOR AND MRS. J.R. SANTIAGO. 
A.Q. Docket No. 94-4. 
Dismissal of Complaint filed October 14, 1994. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


FOR GOOD CAUSE SHOWN, the complaint filed against Major and 
Mrs. J.R. Santiago is dismissed. 















1470 HORSE PROTECTION ACT 





In re: EILAR D. FREDERIKSON. 
A.Q. Docket No. 90-7. 
Dismissal Of Complaint filed November 4, 1994. 


James A. Booth, for Complainant. 
Respondent, Pro se. 


Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


The complaint in this case is dismissed without prejudice. 

















Up 
dismis 
In re: YELLOWSTONE MEAT COMPANY, AND RUDOLPH G. STANKO, 
a.k.a. RUDY "BUTCH" STANKO 
FMIA Docket No. 94-1. 
Order filed September 6, 1994. In re: 
PQ. | 
Jeffrey Kirmsee, for Complainant. Dism' 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. Patrice 
On August 18, 1994, Yellowstone Meat Company stated that it had oa 
withdrawn its application for federal meat inspection services and on 
August 26, 1994, complainant moved to dismiss its complaint on FMIA C 
Docket No. 94-1. On August 30, 1994, the parties were verbally notified that CAL 
the motion to dismiss was granted. Accordingly, it is ordered that effective dism 


August 30, 1994, the complaint in FMIA Docket No. 94-1 is dismissed. 


In re: EDDIE C. TUCK, EDMUND B. FLYNT, JR. and DONALD B. 
LONGEST. 

HPA Docket No. 91-115. 

Stay Order filed July 13, 1994. 














Donald Tracy for Complainant. ra 
R. Craig Evans, Mechanicsville, VA, for Respondent. ) 7 


Order issued by Victor W. Palmer for Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is stayed pending the outcome of 
proceedings for judicial review. 
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In ree MARGARET H. SMITH, MR. and MRS. EDWIN ARCHIBALD 
HUBBARD, and THE PUTNAM COUNTY FAIR COMMITTEE. 

HPA Docket No. 91-197. 

Order Dismissing Complaint as to Respondent Putnam County Fair 
Committee filed October 14, 1994. 


Robert Ertman, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Upon motion of complainant and for good cause shown, the complaint is 
dismissed as to respondent Putnam County Fair Committee. 


Inre) DAZZLIN ADASSA WRIGHT. 
P,Q. Docket No. 94-45. 
Dismissal of Complaint filed July 5, 1994. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Complainant has filed a motion to dismiss the complaint. FOR GOOD 
CAUSE SHOWN, the complaint in the above-captioned case is hereby 
dismissed. 


In re: SOFIA BARRIOS-AQUILAR. 
P.Q. Docket No. 93-97. 
Amended Order filed May 20, 1994. 


Amended Order or remand - Inability to pay - Installment payments. 


Glenn Nadaner, for Complainant. 
Carol Orienias, Malibu, CA, for Respondent. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Whereas, on March 24, 1994, the Judicial Officer Remanded the above- 
entitled cause to the Administrative Law Judge to consider whether the civil 
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penalty should be reduced and/or paid in installments; and 
Whereas, by document filed May 11, 1994, Complainant indicated that 
Respondent has provided evidence indicating an inability to pay the $375.00 
assessed civil penalty; 
Now, therefore, upon consideration of all matters pertinent hereto, the 
Decision and Order issued February 17, 1994, is amended as follows: 


Glenn Na 
Responde 


Order isstt 





Order Purs 
inthe a 
The Respondent is assessed a civil penalty of one hundred and seventy-five Cop 
dollars ($175.00) which shall be payable to the "Treasurer of the United 
States" by certified check or money order. The Respondent shall make 
payments of $25.00 each month for seven (7) consecutive months. The 
Respondent’s initial payment will be due within thirty (30) days from the date | lnre: 
this amended Order is received by the Respondent. If the Respondent is late }?.Q. D 
in making or misses any payment, then all remaining payments become | Drder 
immediately due and payable in full. All payments shall be forwarded to: i 
Jeffrey 
United States Department of Agriculture oi 
APHIS Field Servicing Office 
Accounting Section Cc 
P.O. Box 3334 is gral 
Minneapolis, Minnesota 55403. 30, 19 


The Respondent shall indicate on the certified check or money order that the 
payment is in reference to P.Q. Docket No. 93-97. 


[This Amended Order became final July 6, 1994.-Editor] In re 


PQ. 


Disn 





In re) ALBERTO GARCIA and ALBERINO YAIONE. 
P.Q. Docket No. 91-65. 
Dismissal of Complaint against Alberino Yaione filed July 18, 1994. 


Lance 
Resp 
Orde 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


FOR GOOD CAUSE SHOWN, the complaint against Alberino Yaione 
is hereby dismissed without prejudice. 






ted 
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re: VERONICA ANDERSON. 
2Q. Docket No. 93-110. 
Order of Dismissal filed August 16, 1994. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
(rder issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Complainant’s Motion therefor, filed this date, the Complaint 
inthe above-entitled cause is hereby ORDERED DISMISSED. 
Copies hereof shall be served upon the parties. 


Inree TOWER GROUP INTERNATIONAL, INC. 


P,Q. Docket No. 91-6. 
Order Dismissing Amended Complaint filed September 16, 1994. 


keffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s motion to dismiss the Amended Complaint in this matter 
isgranted. It is ordered that the Amended Complaint filed herein on March 
0, 1994, be dismissed. 


In re: NOEL YUGS. 
P.Q. Docket No. 93-34. 
Dismissal of Complaint filed October 14, 1994. 


lance T. Mason, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


The complaint in this case is dismissed without prejudice. 
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In re: RAY ARMSTRONG. 
AMAA Docket No. 92-3. 
Decision and Order filed April 20, 1994. 


Failure to file an answer - Handler - Failure to handle avocados in accordance with terms and 
conditions of the order - Handling avocados without obtaining mandatory inspection - Failure 


to submit weekly reports to avocado administrative committee - Civil penalty - Cease and desist 
order. 


Sharlene A. Deskins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Agricultural Marketing 
Agreement Act of 1937 ("Act"), (7 U.S.C. §§ 601-674), by a complaint filed by 
the Administrator, Agricultural Marketing Service, United States Department 
of Agriculture, alleging that the respondent Ray Armstrong violated the Act, 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130- 1.151, were served on said respondent by 
the Hearing Clerk by certified mail on or about December 20, 1991 and 
March 31, 1992. The Complainant received notification from the Office of the 
Hearing Clerk that the complaint had been served on or about June 4, 1993, 
The Respondent was informed in the accompanying letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer any allegation in the complaint would constitute an admission of that 
allegation. 

Said respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 
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Findings of Fact 






1. Ray Armstrong, doing business as Sun Ray Produce, hereafter referred 
to as respondent, is an individual whose business address is 19361 S.W. 186th 
Street, Miami, Florida 33187. 

2. The respondent, at all times material herein, was operating as a 
‘handler" of avocados as defined in the order pursuant to 7 C.F.R. § 915.9. 

3. The respondent from September 1, 1987, to December 2, 1987, failed 
to handle avocados grown in South Florida in accordance with the terms and 
conditions of the order, such failure comprised at least thirty-six violations of 
7C.F.R. § 915.61. 

4. The respondent from December 22, 1987, to January 28, 1988, handled 
avocados grown in South Florida without obtaining mandatory inspection by 
the Federal-State Inspection Service thereby violating 7 C.F.R. § 915.54 
thirteen times. 

5. The respondent from July 3 to December 3, 1988, handled avocados 
without submitting weekly reports to the Avocado Administrative Committee 
thereby violating 7 C.F.R. § 915.150 nineteen times. 







rms and 
Failure 
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Conclusions 








1. The Secretary of Agriculture has jurisdiction in this matter. 
2. By reason of the facts set forth in the Findings of Fact above, said 
respondent violated Act and the regulations thereunder (7 C.F.R. §§ 915.1 - 
915.332). 
3. The following Order is authorized by the Act and warranted under the 
circumstances. 









Order 







1. Respondent Ray Armstrong is assessed a civil penalty of $8,000 to be 
paid by certified check or money order made payable to the Treasurer of the 
United States. 

2. Respondent Ray Armstrong, shall comply with each and every provision 
applicable to a handler of avocados in the Order. Respondent shall cease and 
desist from: 

a. failing to handle avocados in accordance with the terms and conditions 

of the Order. 

b. failing to handle avocados without obtaining mandatory inspection by 
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the Federal-State Inspection Service. 
c. failing to submit weekly reports to the Avocado Administrative 
Committee. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 
Copies of this decision shall be served upon the parties. 

[This Decision and Order became final July 21, 1994.-Editor] 





In re: TORRES DATE PACKING. 
AMAA Docket No. 94-4. 
Decision and Order filed October 5, 1994. 
The 
By reas 
has Vi0 
and th 
circum 


Failure to file answer - Violation of marketing order - Failure to pay assessment - Civil penalty. 


Colleen A. Carroll. for Complainant. 
Respondent. Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 





The Administrator of the Agricultural Marketing Service instituted this 
proceeding under the Agricultural Marketing Agreement Act of 1937, as 


amended, 7 U.S.C. § 601 et seq. (the "Act"), by filing a complaint alleging that 1. 
respondent Torres Date Packing willfully violated the Marketing Order for | mda 
Domestic Dates Produced or Packed in Riverside County, California, 7 C.F.R. with ¢ 
§§ 987.1-987.84 (the "Marketing Order"), issued pursuant to the Act. cease 

The Hearing Clerk served on the respondent, by certified mail, copies of 2. 
the complaint and the Rules of Practice governing proceedings under the Act, in ass 
7 C.F.R. § 1.130 et seq. (the "Rules of Practice"). The Hearing Clerk, in the § 98" 
accompanying letter of service, informed the respondent that it should file an 3 
answer to the complaint pursuant to the Rules of Practice and that the failure $10, 
to answer any allegation in the complaint would constitute an admission of to th 
that allegation. The respondent has failed to file an answer within the time ( 
prescribed in the Rules of Practice. sect 

The material facts alleged in the complaint, which are admitted by reason fina 
of the respondents failure to file an answer, are adopted and set forth herein pro 
as Findings of Fact. This decision and order is issued pursuant to section dec 
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(139 of the Rules of Practice. 








rative 
Findings of Fact 
after 
1. Respondent Torres Date Packing is an unincorporated association 
hout |ihose principal place of business is 90-785 Avenue 81, Thermal, California 
and 12274. 





2. At all times mentioned herein, said respondent was a handler of 
California dates as defined in the Act, 7 U.S.C. § 608c(1), and the Marketing 
Order, 7 C.F.R. § 987.8. 

3. Respondent Torres Date Packing willfully violated section 987.72(a) of 
he Marketing Order, 7 C.F.R. § 987.72(a), by failing to remit $18,906.17 in 
asessments owed in the 1992-1993 and 1993-1994 crop years. 














Conclusions 








The Secretary of Agriculture has jurisdiction in this matter. 



















ity. | Byreason of the facts set forth in the Findings of Fact above, the respondent 
tas violated section 987.72(a) of the Marketing Order, 7 C.F.R. § 987.72(a), 
and the following order is authorized by the Act and is warranted under the 
tircumstances. 

us Order 

as 

at 1. Respondent Torres Date Packing, its agents and employees, successors 

or | and assigns, directly or through any corporate or other device, shall comply 

.. with each and every provision of the Act and the Marketing Order and shall 
cease and desist from any violation thereof. 

of 2. Respondent Torres Date Packing is hereby ordered to pay $18,906.17 

, in assessments due under section 987.72(a) of the Marketing Order, 7 C.F.R. 

€ § 987.72(a), for crop years 1992-1993 and 1993-1994. 

1 3. Respondent Torres Date Packing is hereby assessed a civil penalty of 

: $10,000, which shall be paid by a certified check or money order made payable 

f to the Treasurer of the United States. 


Copies of this decision shall be served upon the parties. Pursuant to 
sections 1.142 and 1.145 of the Rules of Practice, this decision will become 
final without further proceedings 35 days after service on the respondent. The 
provisions of this order shall become effective on the first day after this 
decision becomes final. 
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[This Decision and Order became final November 9, 1994.-Editor} 
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Editor] 





re: FRANK C. BOOTH, d/b/a BOOTH LAND and LIVESTOCK, and 
WARREN REID. 

4Q. Docket No. 93-54. 

Decision and Order as to Warren Reid filed March 15, 1994, 







\imission of material allegations - Interstate movement of cattle without required individual 
identification, certificate or permit for entry - Civil penalty. 











Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 









This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (Act) and the Act of May 29, 
1884, as amended (Act), for a violation of the regulations issued under the 
Acts (9 C.F.R. Parts 71 and 78), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on September 28, 1993, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint, in pertinent part, 
alleged that on or about May 23, 1992, respondent moved cattle interstate, 
from Texas to Colorado, in violation of the regulations (9 C.F.R. §§ 
11.18(a)(1) and 78.9(c)(3)(ii)). 

Respondent Warren Reid filed an Answer which admits the jurisdictional 
allegations and all the material allegations of fact contained in the complaint.’ 
Therefore, Respondent Warren Reid is deemed to have admitted not only the 
jurisdictional allegations but also all material allegations of fact contained in 
the complaint. In accordance with sections 1.136 and 1.139 of the Rules of 
Practice (7 C.F.R. §§ 1.136 and 1.139), such admissions shall constitute a 
waiver of hearing. In response to Complainant’s "Motion for Adoption of 
Proposed Default Decision as to Warren Reid," filed November 24, 1993, 
Respondent Reid, by document dated December 12, 1993, filed objections to 
the proposed default Decision on the basis that he was not the party who 
moved the cattle and that such movement involved events over which he had 























'The Answer did not request an oral hearing and recited circumstances of absolution. The 
Answer stated, inter alia, "In denying these charges I wish to state in this response what actually 
occurred." 
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no control. As a result, the Judge issued an Order for Memorandum of 
Authorities on December 21, 1993, to which Complainant filed a 
Memorandum of Authorities on January 25, 1994, which was served upon 


52 he 
8.9(¢ 
were | 








Respondent Reid. 4, 
On February 16, 1994, Respondent Reid filed a response to the ] 52 he 
Memorandum of Authorities, which document was not placed in the file and } 71.18 
made available to the Judge until March 4, 1994. Among other things, | were 
Respondent Reid asserted: 
The problem with this insedent [sic] comes through Intervineng [sic] 

Causes that we had no control over. As to case’ss [sic] that are quoted B 

in memorandum we have no excess [sic] to these. We would like to War 

have excess [sic] to the Investigation Reports which have been refused pron 
by the Ag. Dept Attorney. We would also like to have a hearing on orde 
this matter. 

Full consideration has been accorded Respondent Reid’s pleas in 
avoidance and his explanation of the events which occurred. However, the | 
established case law of the Department of Agriculture justifies the hun 
Complainant’s Motion, which is hereby granted. Respondent Reid failed to tot 
request an oral hearing at the time of filing of his Answer which Answer and 
sufficiently admits his involvement in the movement of the cattle in violation 
of the applicable regulations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 

1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent 
Warren Reid is deemed to have admitted, are adopted and set forth herein 
as the findings of fact. wi 

in 
Findings of Fact A. 

1. Warren Reid, hereinafter referred to as respondent, is an individual he 
with a mailing address of Route 2, Box 216, Wichita Falls, Texas 76301. D 

2. On or about May 23, 1992, respondent moved interstate approximately W 
52 head of cattle from Decatur, Texas, to Brush, Colorado, in violation of § R 


78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the animals 
were moved without being accompanied by a certificate, as required. 
3. On or about May 23, 1992, respondent moved interstate approximately 
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52 head of cattle from Decatur, Texas, to Brush, Colorado, in violation of § 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the animals 
were moved without a permit for entry being issued, as required. 

4. On or about May 23, 1992, respondent moved interstate approximately 
52 head of cattle from Decatur, Texas, to Brush, Colorado, in violation of § 
71.18(a)(1) of the regulations (9 C.F.R. § 71.18(a)(1)), because the animals 
were not individually identified, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
Warren Reid has violated the Acts and Parts 71 and 78 of the regulations 
promulgated thereunder (9 C.F.R. Parts 71 and 78). Therefore, the following 
order is issued. 


Order 


Respondent, Warren Reid, is hereby assessed a civil penalty of seven 
hundred and fifty dollars ($750.00). The assessed civil penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 93-54. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon Respondent Warren Reid, unless there is an appeal 
within thirty (30) days to the Judicial Officer pursuant to section 1.145 of the 
Rules of Practice applicable to this proceeding (7 C.F.R. § 1.145, § 1.130 et 
seq.). 

[This Decision and Order became final April 25, 1994.-Editor] 
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In re: ONOFRE BUGARIN. 
A.Q. Docket No. 94-28. 
Decision and Order filed May 23, 1994. 


Failure to file an answer - Importation of birds from Mexico without required certificate - Civil 
penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of birds into the 
United States (9 C.F.R. § 92.101 et seqg.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 9 C.F.R. § 70.1 et seq. 
and 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111)(Act) and the regulations promulgated 
thereunder, by a complaint filed on February 25, 1994, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The respondent failed to file an answer 
within the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the 
Rules of Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an 
answer within the time provided under 7 C.F.R. § 1.136(a) shall be deemed 
an admission of the allegations in the complaint. Further, the failure to file 
an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, 
the material allegations in the complaint are adopted and set forth in this 
Default Decision and Order as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Onofre Bugarin is an individual whose mailing address is 2760 Caspian 
Avenue, Long Beach, CA 90810. 

2. On or about September 19, 1992, respondent imported two (2) pet 
birds from Mexico into the United States at Nogales, Arizona, in violation of 
9 C.F.R. § 92.101(c)(3)(i), because the pet birds were not accompanied by a 
certificate, as required. 
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Conclusion 
By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (9 C.F.R. § 92.101 
et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00)'. This penalty shall be payable to the "Treasurer of the 


| United States" by certified check or money order, and shall be forwarded 


within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to A.Q. Docket No. 94- 
28. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final July 1, 1994. - Editor] 


"The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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In re: PAUL BROWN. 
A.Q. Docket No. 94-25. 
Decision and Order filed June 22, 1994. 


Admission of material allegations - Interstate movement of test-eligible cow without required 
certificate - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of test- 
eligible cows (9 C.F.R. § 78.9(b)(3)(ii), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended, (21 U.S.C. § 111), sections 4 and 5 of the Act of May 29, 
1884, as amended, (21 U.S.C. § 120)(Acts) and regulations promulgated 
thereunder the Acts, by a complaint filed on February 25, 1994, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
July 27, 1993, respondent moved interstate from Antlers, Oklahoma, to 
Sulphur Springs, Texas, one test-eligible cow (eartag # 73BXV7913) to a 
specifically approved stockyard in violation of 9 C.F.R. § 78.9(b)(3)(ii) because 
the cow was not accompanied interstate by a certificate as required by the 
regulations. 

The respondent filed an answer that admitted all the material allegations 
of fact in the complaint. Section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139) provides that the admission of all the material allegations of fact in the 
complaint shall constitute a waiver of hearing. Accordingly, the material 
allegations in the complaint are adopted and set forth in this Default Decision 
and Order as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Rules of Practice applicable to this proceeding. (7 C.F.R. 
§ 1.139) 


Findings of Fact 


1. Paul Brown is an individual whose mailing address is Route HC 67, 
Box 1285, Antlers, Oklahoma 74523. 
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2. On or about July 27, 1993, respondent moved interstate from Antlers, 
Oklahoma, to Sulphur Springs, Texas, one test-eligible cow (eartag # 
3BXV7913) to a specifically approved stockyard in violation of 9 C.F.R. § 
78.9(b)(3)(ii) because the cow was not accompanied interstate by a certificate 
as required by the regulations. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (9 C.F.R. § 
78.9(b)(3)(ii)). Therefore, the following Order is issued. 


Order 


Respondent, Paul Brown, is hereby assessed a civil penalty of five hundred 
dollars ($500.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 94-25. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final August 1, 1994.-Editor] 


‘The respondent filed an answer which admitted all the material allegations of the 
complaint. Under the Rules of Practice applicable to this proceeding, the Department is not 
required to hold a hearing. Therefore, the civil penalty requested is reduced by one-half, in 
accordance with the Judicial Officer’s Decisions in Jn re Bobo, 49 Agric. Dec. 849 (1990). 
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In re: GREGORY BROWN. 
A.Q. Docket No. 94-15. 
Decision and Order filed July 8, 1994, 


Failure to file answer - Importation of bundner fleisch from Germany - Civil penalty. 






































Sheila Hogan Novak, for Complainant. By 
Respondent, Pro se. respor 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. issued 
. This is an administrative proceeding for the assessment of a civil penalty 

for a violation of the regulations governing the importation into the United 
States of ruminants, swine or the fresh, chilled, or frozen meat of any swine TI 
originating in any country where rinderpest or foot-and-mouth disease exists fve d 
(9 C.F.R. § 94 et seq.), hereinafter referred to as the regulations, in Unite 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq., and 3801 withi 
et seq. 

This proceeding was instituted by a complaint filed on November 29, 1993 
by the Acting Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. This complaint alleged that 
on or about March 28, 1993, the respondent imported into the United States, 
through the mail, three packages of bundner fleisch from Germany, in 
violation of 9 C.F.R. § 94.1 because the importation of any fresh, chilled or 
frozen meat of any ruminant or swine which originates in Germany is Res; 
prohibited. The respondent failed to file an answer within the time prescribed 15 
in 7 C.F.R. § 1.136 (a). Section 1.136 (c) of the Rules of Practice (7 CFR. 4 
§ 1.136 (c)) provides that the failure to file an answer within the time bins 
provided under § 1.136 (a) shall be deemed an admission of the allegations Dec 
in the complaint. Further, the failure to file an answer constitutes a waiver Off 
of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged pro 
in the complaint are adopted and set forth herein as the Findings of Fact, and | 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 

Findings of Fact 

1. Gregory Brown is an individual whose mailing address is 147th Maint. 

Co., # 26533 APO AE 09225. ism 


2. On or about March 28, 1993, the respondent imported into the United 
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States, through the mail, three packages of bundner fleisch from Germany, in 
violation of 9 C.F.R. § 94.1 because the importation of any fresh, chilled or 
frozen meat of any ruminant or swine which originates in Germany is 
prohibited. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 94.1. Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00).’ This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order io : 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 55403 

Minneapolis, Minnesota 55403. 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 94- 
15. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final August 23, 1994.-Editor] 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
isnot required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decisions in Jn re: Ricky Bobo, 49 Agric. Dec. 849 (1990). 
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In re: JOSE LUIS ORDAZ SANCHEZ. 
A.Q. Docket No. 94-27. 
Decision and Order filed June 9, 1994. 


Failure to file answer - Imporiation of fresh chorizo from Mexico - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty, 
as authorized by section 3 of the Act of February 2, 1903, as amended (21 
U.S.C. § 122), for a violation of the regulations governing the importation of 
fresh pork products from Mexico (9 C.F.R. § 94.9) hereinafter referred to as 
the regulations, in accordance with the Rules of Practice in 9 C.F.R. § 70.1é 
seq., and 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111) and regulations promulgated thereunder (9 CFR. 
§ 94 et seq.), by a complaint filed on February 25, 1994, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
April 10, 1993, respondent imported approximately two (2) pounds of fresh 
chorizo from Mexico into the United States in violation of 9 C.F.R. § 949, 
which prohibits the importation into the United States of fresh pork products 
from Mexico. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 CFR. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 
1. Jose Luis Ordaz Sanchez is an individual whose mailing address is 436 


South 6th Street, San Jose, CA 95112. 
2. On or about April 10, 1993, respondent imported approximately two (2) 


| poun 
CFI 


pork 


violé 
und 


doll 


penalty, 
led (21 
ition of 
d to as 
70.1 et 


903, as 
CFR. 
Acting 
United 
about 
f fresh 
5 94.9, 
oducts 


d in7 
2R. § 
vided 
ons in 
ver of 
n the 
dings 
les of 


s 436 


0 (2) 





JOSE LUIS ORDAZ SANCHEZ 1489 
53 Agric. Dec. 1488 


_ pounds of fresh chorizo from Mexico into the United States in violation of 9 
| CER. § 94.9, which prohibits the importation into the United States of fresh 
pork products from Mexico. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts of February 2, 1903, as amended, and the regulations issued 
under that Act (9 C.F.R. § 94.9). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 94-27. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final August 24, 1994.-Editor] 


‘The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re: Bobo, 49 Agric. Dec. 849 (1990). 
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In re: HUNG VAN TRAN. 
A.Q. Docket No. 94-18. 
Decision and Order filed June 28, 1994. 


Failure to file answer - Importation of meat from Vietnam - Civil penalty. 


Glenn Nadaner, for Respondent. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of meat into the 
United States (9 C.F.R. § 94.4 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 9 C.F.R. § 70.1 et seq. 
and 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111), (Act), and the regulations promulgated 
thereunder (9 C.F.R. Part 94), by a complaint filed on January 3, 1994, by the 
Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The respondent failed to file an 
answer within the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an 
answer within the time provided under 7 C.F.R. § 1.136(a) shall be deemed 
an admission of the allegations in the complaint. Further, the failure to file 
an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, 
the material allegations in the complaint are adopted and set forth in this 
Default Decision and Order as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Hung Van Tran is an individual whose mailing address is 3755 
Oakwood Drive, Greensboro, North Carolina 27407. 

2. On or about September 3, 1992, respondent imported into the United 
States from Vietnam at San Francisco International Airport two (2) kilograms 
of meat, in violation of section 94.4(a)(4) of the regulations (9 C.F.R. § 
94.4(a)(4)), because the meat was not accompanied by a certificate, as 
required. 
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Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (9 C.F.R. § 94.4 
et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00)'’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to A.Q. Docket No. 94- 
18. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 5, 1994.-Editor] 


"The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re: Bobo, 49 Agric. Dec. 849 (1990). 
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In re: PHILLIP BRADLEY PITTS. 
A.Q. Docket No. 94-29. 
Decision and Order filed July 6, 1994. 


Failure to file timely answer - Interstate movement of horses without required certificate . 
Interstate movement of horses from tick quarantine area without dipping - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U‘S.C. § 111) 
and the regulations promulgated thereunder (9 C.F.R. § 72.1 et seq.). 

This proceeding was instituted by a complaint filed on March 2, 1994, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Respondent was served with the complaint on 
March 7, 1994, and did not filed an answer until March 29, 1994. Pursuant 
to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), failure to file 
an answer within the time provided under § 1.136(a) shall be deemed, for 
purposes of the proceeding, an admission of the allegations in the Complaint. 
By his failure to file a timely answer, Respondent has admitted the allegations 
of the Complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding, 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Phillip Bradley Pitts, Respondent, is an individual with a mailing 
address of Route 1, Wanette, Oklahoma 74878. 

2. On or about August 29, 1992, Respondent moved six horses from a tick 
quarantine area in Texas to a nonquarantine area in Oklahoma, without the 
horses being dipped and a without a certificate being issued to allow the 
interstate movement, as required. 

3. On or about August 29, 1992, Respondent placed six horses which had 
been moved from a tick quarantine area in Texas into a noninfectious premise 
in Oklahoma without dipping them, as required. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, Respondent 
has violated 9 C.F.R. §§ 72.1, 72.9, 72.11, and 72.21. 


Therefore, the following Order is issued. 
Order 


1. Phillip Bradley Pitts, Respondent, is hereby assessed a civil penalty of 
five hundred dollars ($500.00). 

2. The penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334, 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final September 6, 1994.-Editor] 


In re: JOE HAROLD DAWSON. 
A.Q. Docket No. 93-47 
Decision and Order filed July 22, 1994. 


Failure to file answer - Interstate movement of cow without permit - Civil penalty. 
Lance T. Mason, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of cows 
(9 C.F.R. § 78.0 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 9 
C.F.R. § 70.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111)(Act) and the regulations promulgated 
under the Act, by a complaint filed on July 1, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleges that on or about 
March 27, 1991, the respondent moved an "S" branded cow interstate from 
Bossier City, Louisiana, to Texarkana, Texas in violation of 9 C.F.R. § 78.9 
(c)(2), because the cow moved interstate without an "S" brand permit, as 
required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.FR. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the admission of the allegations in the complaint 
constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material 
allegations in the complaint are adopted and set forth in this Default Decision 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Joe Harold Dawson, is an individual with a mailing address of Route 
1, Box 91, New Boston, Texas 75570. 

2. On or about March 27, 1991, the respondent moved an "S" branded cow 
interstate from Bossier City, Louisiana, to Texarkana, Texas without an "S' 
brand permit, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated 9 C.F.R. § 78.9 (c)(2). Therefore, the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-47. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 


proceeding. (7 C.F.R. § 1.145). 
[This Decision and Order became final October 15, 1994.-Editor] 


In re: ROBERT JUNGINGER. 
A.Q. Docket No. 94-31 
Decision and Order filed September 2, 1994. 


Failure to file answer - Removal of ostrich tissue samples from quarantine area - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 


"The respondent has failed to file an answer within the prescribed time, and, under the 
Rules of Practice applicable to this proceeding, the Department is not required to hold a 
hearing. Therefore, the civil penalty requested is reduced by one-half in accordance with the 
Judicial Officer’s Decision in Jn re: Bobo, 49 Agric. Dec. 849 (1990). 
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for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and regulations promulgated thereunder (9 C.F.R. § 92.101). 

This proceeding was instituted by a complaint filed on May 11, 1994, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Complainant has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(0)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. By respondent’s failure to answer, respondent has admitted the 
allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding, 
(7 CFR. § 1.139). 


Findings of Fact 


1. Robert Junginger is an individual with a mailing address of 10020 
Sheridan Street, Apartment 101, Pembroke Park, Florida 33024. 

2. On or about March 11,1993, respondent removed ostrich tissue 
samples from a quarantine area without permission of the Administrator, as 
required. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 92.101. 


Therefore, the following Qrder is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 


| Decision and Order upon respondent, unless there is an appeal to the Judicial 


Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final October 19, 1994.-Editor] 


In re: JAMES HAUPT. 
A.Q. Docket No. 94-10. 
Decision and Order filed August 5, 1994. 


Failure to file answer - Importation of salami from Germany - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of meat (9 C.F.R. 
§94 et seq.), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 9 C.F.R. § 70.1 et seq. and 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111), (Act), and the regulations promulgated 
thereunder (9 C.F.R. Part 94), by a complaint filed on November 3, 1993, by 
the Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The respondent failed to file an 
answer within the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an 
answer within the time provided under 7 C.F.R. § 1.136(a) shall be deemed 
an admission of the allegations in the complaint. Further, the failure to file 
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an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, jhespon 
the material allegations in the complaint are adopted and set forth in this 
Default Decision and Order as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. James Haupt is an individual whose mailing address is 2405 Belle Plain, 
Brolonwood, Texas 76801. 

2. On or about October 26, 1992, Respondent shipped one (1) salami by 
mail from Germany to the United States, in violation of Section 94.4(a)(4) of 
the regulations (9 C.F.R. § 94.4(a)(4)), because the salami was not 
accompanied by a certificate, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has th 
violated the Acts and the regulations issued under the Acts (9 C. F. R. § 94 et | decisio 
seq.). Therefore, the following Order is issued. " 

Order for a 
§§ 94 

The respondent is hereby assessed a civil penalty of three hundred and | the R 
seventy-five dollars ($375.00)'. This penalty shall be payable to the | T 
"Treasurer of the United States" by certified check or money order, and shall } 1903, 
be forwarded within thirty (30) days from the effective date of this Order to: - 

by t 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


‘The respondent has failed to file an answer within the prescribed time, and, under the 
Rules of Practice applicable to this proceeding, the Department is not required to hold a 
hearing. Therefore, the civil penalty requested is reduced by one-half in accordance with the 
Judicial Officer's Decision in In re: Bobo, 49 Agric. Dec. 849 (1990). 
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This order shall have the same force and effect as if entered after a full 
earing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final October 20, 1994.-Editor] 
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Inre: HEDY L. WILLIAMS. 
AQ. Docket No. 93-35. 
Decision and Order filed March 17, 1984. 








failure to file answer - Importation of meat from Germany - Civil penalty. 





Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of meat (9 C.F.R. 
§§ 94 et seq.), hereinafter referred to as the regulations, in accordance with 
the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 9 C.F.R. §§ 70.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. 111) (Act) and the regulations promulgated 
under the Act (9 C.F.R. §§ 94 et seq.), by a complaint filed on May 10, 1993, 
by the Acting Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. This complaint alleges that 
on or about October 16, 1992, respondent imported into the United States, 
through the mail, knoblauch wurst and salami from Germany, in violation of 
9C.F.R. § 94.1 because the importation of any fresh, chilled or frozen meat 
of any ruminant which originates in Germany is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
CFR. § 1.136(a). However, upon being served with a Motion for a Default 
Decision, respondent, on July 19, 1993, wrote to the Hearing Clerk requesting 
that a penalty not be imposed because she could not afford to pay. 
Complainant’s attorney thereupon made efforts to settle the case with 
respondent on the basis of monthly installments but respondent did not agree 
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or respond. On March 4, 1994, complainant filed a status report attesting to | 


these failed settlement efforts and requesting that the Default Decision should 
now be granted. 

Section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) provides 
that the failure to file an answer within the time provided under 7 C.F R. § 
1.136(a) shall be deemed an admission of the allegations in the complaint. 
Further, the failure to file an answer constitutes a waiver of hearing. (7 
C.F.R. § 1.139). For these reasons, the material allegations in the complaint 
are adopted and set forth in this Default Decision as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Hedy L. Williams is an individual with a mailing address of CMR # 
465 Box 64, APO AE 09076. 

2. On or about October 16, 1992, she imported into the United States, 
through the mail, knoblauch wurst and salami from Germany, in violation of 
9 C.F.R. § 94.1 because the importation of any fresh, chilled or frozen meat 
of any ruminant which originates in Germany is prohibited. 


Conclusion 
By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Act (9 C.F.R. § 94.1). 
Therefore, the following Order is issued. 
Order 
The respondent is hereby assessed a civil penalty of three hundred seventy- 


five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


"The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in 
In re Bobo, 49 Agric. Dec. 849 (1990). 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-35. 
This order shall have the same force and effect as if entered after a full 


| hearing and shall be final and effective thirty five (35) days after service of this 


Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final November 7, 1994.-Editor] 


In re: IRVIN ANDERSON. 
A.Q. Docket No. 94-23. 
Decision and Order filed August 25, 1994. 


Failure to file answer - Importation of ham from Germany - Importation of cured meat without 
certificate - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty, 
as authorized by section 3 of the Act of February 2, 1903, as amended (21 
US.C. § 122), for a violation of the regulations governing the importation of 
meat products from Germany (9 C.F.R. § 94 et seq.) hereinafter referred to 
as the regulations, in accordance with the Rules of Practice in 9 C.F.R. § 70.1 
et Seq., and 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111) and regulations promulgated thereunder (9 C.F.R. 
§ 94 et seq.), by a complaint filed on January 31, 1994, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
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States Department of Agriculture. This complaint alleges that on or about 
December 15, 1992, respondent imported approximately one (1) ham from 
Germany into the United States in violation of 9 C.F.R. § 94.1 which prohibits 
the importation into the United States of any fresh pork products from 
Germany. Also, on or about December 15, 1992, respondent imported 
approximately one (1) salami from Germany into the United States in 
violation of 9 C.F.R. § 94.4(a)(4) because the cured meat was not 
accompanied by a certificate issued by an authorized official of the national 
government of Germany, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.FR. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waives of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations itkthe 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Irvin Anderson is an individual whose mailing address is HHO 28th 
TRAWB BN, APO 09166. 

2. On or about December 15, 1992, respondent imported approximately 
one (1) ham from Germany into the United States in violation of 9 C.F.R. § 
94.1 which prohibits the importation into the United States of any fresh pork 
products from Germany. 

3. On or about December 15, 1992, respondent imported approximately 
one (1) salami from Germany into the United States in violation of 9 C.F.R. 
§ 94.4(a)(4) because the cured meat was not accompanied by a certificate 
issued by an authorized official of the national government of Germany, as 
required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts of February 2, 1903, as amended, and the regulations issued 


under that Act (9 C.F.R. § 94 et seq.). Therefore, the following Order is 
issued. 
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Order 







The respondent is hereby assessed a civil penalty of seven hundred and 
fifty dollars ($750.00)($375.00 per count)'. This penalty shall be payable to 
the "Treasurer of the United States" by certified check or money order, and 
shall be forwarded to: 











United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 










within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 94-23. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final November 8, 1994.-Editor] 













In ree CHARLES AVEZZIE. 
A.Q. Docket No. 94-41. 
Decision and Order filed October 14, 1994. 






Failure to deny material allegations - Feeding untreated garbage to swine - Civil penalty. 






James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 







"The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re: Bobo, 49 Agric. Dec. 849 (1990). 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act and regulations governing the feeding of untreated 
garbage to swine (7 U.S.C. § 3801 et seq. and 9 C.F.R. § 166.1 et seq.), 
hereinafter referred to as the Act and regulations, in accordance with the 
Rules of Practice in 7 C.F.R. §§ 1.130 et seq. 

This proceeding was instituted under the Swine Health Protection Act (7 
USS.C. § 3801 et seq.) and regulations promulgated thereunder the Act, by a 
complaint filed on July 18, 1994, by the Acting Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agriculture. 
This complaint alleges that on or about March 2, 1994, respondent fed or 
permitted the feeding of untreated garbage not from ordinary household 
operations to swine in violation of 9 C.F.R. § 166.2(a) because the garbage 
was not treated or rendered, as required. Also on or about March 2, 1994, 
respondent allowed untreated garbage in the swine feeding areas in violation 
of 9 C.F.R. § 166.6. 

The respondent filed an answer that failed to deny or otherwise respond 
to the material allegations of fact in the complaint. Section 1.136(c) of the 
Rules of Practice (7 C.F.R. § 1.136(c)) provides that failure to deny or 
otherwise respond to the material allegations of the. complaint shall be 
deemed an admission of the material allegations of fact in the complaint. 
Section 1.139 of the Rules of Practice (7 C.F.R. § 1.139) provides that the 
admission of all the material allegations of fact contained in the complaint 
shall constitute a waiver of hearing. Accordingly, the material allegations in 
the complaint are adopted and set forth in this Default Decision and Order 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Charles Avezzie is an individual whose mailing address is 204 South 
Street, Agawan, MA 01001. 

2. On or about March 2, 1994, Charles Avezzie, the respondent, fed or 
permitted the feeding of untreated garbage not from ordinary household 
operations to swine in violation of 9 C.F.R. § 166.2(a) because the garbage 
was not treated or rendered, as required. 

3. On or about March 2, 1994, Charles Avezzie, the respondent, allowed 
untreated garbage in the swine feeding areas in violation of 9 C.F.R. § 166.6. 
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Conclusion 


By reason of the Findings of Fact set forth above, Charles Avezzie, the 
respondent, has violated the Act and the regulations issued under the Act (9 
CF.R. § 166.1 et seq.). Therefore, the following Order is issued. 


Order 


Respondent, Charles Avezzie, is hereby assessed a civil penalty of one 
thousand dollars (1,000.00) ($500.00 per count)’. This penalty shall be 
payable to the "Treasurer of the United States" by certified check or money 
order, and shall be forwarded within thirty (30) days from the effective date 
of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 94-41. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final December 2, 1994.-Editor] 


"The respondent filed an answer which apparently failed to deny or otherwise respond to 
the material allegations of the complaint. Under the Rules of Practice applicable to this 
proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half, in accordance with the Judicial Officer’s Decisions in Jn re 
Bobo, 49 Agric. Dec. 849 (1990). 
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In re: ALBERTO MARTINEZ and SABITA DELGADO. 
A.Q. Docket No. 94-42. 
Decision and Order filed October 28, 1994. 


Failure to file timely answer - Offering parrot for importation from Mexico without certificate 
or inspection - Importing parrot from Mexico without permit - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty, 
as authorized by section 3 of the Act of February 2, 1903, as amended (21 
U.S.C. § 122), for a violation of the regulations governing the importation of 
birds from Mexico (9 C.F.R. § 92.100 et seq.) hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 9 C.F.R. § 70.1 et seq, 
and 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111) and regulations promulgated thereunder (9 CFR. 
§ 92.100 et seq.), by a complaint filed on July 21, 1994, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
August 14, 1992, respondents violated 9 C.F.R. §§ 92.101(a) and 103(a)(1) by 
bringing a parrot into the United States from Mexico without first applying for 
and obtaining an import permit, as required. Also, on or about August 14, 
1992, respondents violated 9 C.F.R. §§ 92.101(a) and 104(a) by offering for 
importation into the United States from Mexico, a parrot which was not 
accompanied by a certificate issued and endorsed by the national government 
of the exporting country, as required. Moreover, on or about August 14, 1992, 
respondents violated 9 C.F.R. §§ 92.101(a) and 105(b) by offering for 
importation into the United States from Mexico, a parrot which was not 
inspected at the port of entry by a veterinary inspector of APHIS, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
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Practice applicable to this proceeding. (7 C.F.R. § 1.139). 
Findings of Fact 


1. Alberto Martinez and Sabita Delgado are a married couple whose 
mailing address is 2102 N. Sawyer, Chicago, Illinois 60647. 

2. On or about August 14, 1992, respondents violated 9 C.F.R. §§ 
92.101(a) and 103(a)(1) by bringing a parrot into the United States from 
Mexico without first applying for and obtaining an import permit, as required. 

3. On or about August 14, 1992, respondents violated 9 C.F.R. §§ 
92.101(a) and 104(a) by offering for importation into the United States from 
Mexico, a parrot which was not accompanied by a certificate issued and 
endorsed by the national government of the exporting country, as required. 

4. On or about~August 14, 1992, respondents violated 9 C.F.R. §§ 
92.101(a) and 105(b) by offering for importation into the United States from 
Mexico, a parrot which was not inspected at the port of entry by a veterinary 
inspector of APHIS, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Act of February 2, 1903, as amended, and the regulations issued 
under that Act (9 C.F.R. § 92.100 et seq.). Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of seven hundred and 
fifty dollars ($750.00)($250.00 per count)'. This penalty shall be payable to 
the "Treasurer of the United States" by certified check or money order, and 
shall be forwarded to: 


‘The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re: Bobo, 49 Agric. Dec. 849 (1990). 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 94-42. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final December 12, 1994.-Editor] 


In re: SCOTTY R. WILSON and R.P. COOKE. 
A.Q. Docket No. 94-40. 
Decision and Order as to Scotty R. Wilson filed October 14, 1994, 


Failure to file answer - Interstate movement of cow without valid health certificate - Civil 
penalty. 


James S. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and regulations promulgated thereunder (9 C.F.R. § 78.9). 

This proceeding was instituted by a complaint filed on July 11, 1994, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture (USDA). Respondent Wilson was served with the 
complaint on July 19, 1994, and has not filed an answer to date. Pursuant to 
section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), failure to deny 
or otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. By his failure 
to answer, respondent Wilson has admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
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nd set forth herein as the Findings of Fact, and this Decision is issued 
ursuant to section 1.139 of the rules of practice applicable to this proceeding. 
1C.F.R. § 1.139). 


Finding of Fact 


1. Scotty R. Wilson, respondent, is an individual with a mailing address 
fRoute 8, Box 372, Sparta, Tennessee 38583. 

2. On or about May 15, 1993, respondent Wilson moved a 2 year old cow 
tom Tennessee to Illinois without a valid health certificate because the health 
éertificate did not stated the brucellosis test date for that cow, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, respondent 
Wilson has violated 9 C.F.R. § 78.9(b)(3)(ii). 
Therefore, the following Order is issued. 


Order 


1. Respondent Wilson is hereby assessed a civil penalty of five hundred 
dollars ($500.00). 

2. The penalty shall be payable to the "Treasurer of the United States" by 
vertified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334, 

Minneapolis, Minnesota 55403 


} 
: 
! 


/within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 
This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
| Officer pursuant to section 1.145 of the rules of practice applicable to this 
| proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final December 21, 1994.-Editor] 
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In re: CHRISTINE SCHIRELES. 
A.Q. Docket No. 93-49. 
Decision and Order filed October 31, 1994. 


Failure to file answer - Importation of ham and sausage from Germany without a permit - Civil 



























penalty. By re 
responde 

Susan Golabek, for Complainant. issued. 

Respondent, Pro se. 

Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 

This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of meats from wt 
countries where rinderpest or foot-and-mouth disease exists (9 C.F.R. § 940} five doll 


et seq.), hereinafter referred to as the regulations, in accordance with the United : 
Rules of Practice in 7 C.F.R. § 1.130 et seq. and 7 C.F.R. § 380.1 et seq. 

This proceeding was instituted by a Complaint filed on August 5, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
December 17, 1992, respondent shipped ham and sausage by mail from 
Germany to the United States, in violation of Section 94.4 of the regulations 
(9 C.F.R. § 94.4), because the ham and sausage were not accompanied by a 
certificate, as required. 

The respondent failed to file an answer within the time prescribed in 7 
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C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice provides that the Thi 
failure to file an answer within the time provided under section 1.136(a) shall hearin 
be deemed an admission of the allegations in the complaint. 7 C.F.R. § Defau 
1.136(c). Further, the failure to file an answer constitutes a waiver of hearing. Judict 
7 C.F.R. § 1.139. Accordingly, the material allegations alleged in the to this 
complaint are adopted and set forth herein as the Findings of Fact, and this [T 
Decision is issued pursuant to section 1.139 of the Rules of Practice applicable 
to this proceeding. 7 C.F.R. § 1.139. 
Findings of Fact 

1. Christine Schireles, respondent herein, is an individual with a mailing 
address of Amhirsch Park 15, 2000 Houmberg 55 Germany, 732nd Milt. Dev., — 
APO AE 09131. 1 

2. On or about December 17, 1992, respondent shipped ham and sausage 7 


by mail from Germany to the United States, in violation of Section 94.4 of the 
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regulations (9 C.F.R. § 94.4), because the ham and sausage were not 
companied by a certificate, as required. 






Conclusion 







By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 94.4. Therefore, the following Order is 


issued. 








Order 





The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($ 375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 







—— a 






within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-49. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. 7 C.F.R. § 1.145. 

[This Decision and Order became final December 21, 1994.-Editor] 










‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer's Decision in /n re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: DAVID W. LANCE dba JUST QUALITY PETS. 
AWA Docket No. 93-34. 
Decision and Order filed June 30, 1994. 


Failure to file answer - Operating as dealer without license - Civil penalty - License 
disqualification. 


Donald A. Tracy, for complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served on the respondent David 
Lance by APHIS officials by depositing them through the mail slot of his 
apartment after he entered the apartment on November 9, 1993. Respondent 
was informed in the letter of service that an answer should be filed pursuant 
to the Rules of Practice and that failure to answer any allegation in the 
complaint would constitute an admission of that allegation. 

Respondent David W. Lance has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact and Conclusions of Law. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact and Conclusions of Law 


I. 


A. David W. Lance, dba Just Quality Pets, hereinafter referred to as 
respondent, is an individual whose address is 6825 Ditman Street, 
Philadelphia, PA 19135. 
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B. The respondent, at all times material herein, was operating as a dealer 
as defined in the Act and the regulations. 


From on or about April 22, 1991, to on or about December 19, 1991, the 
respondent operated as a dealer as defined in the Act and regulations without 
being licensed, in willful violation of section 4 of the Act (7 U.S.C. § 2134) 
and section 2.1 of the regulations (9 C.F.R. § 2.1 (1992)). Respondent sold, 
in commerce, at least 138 animals for resale for use as pets. The sale of each 


| animal constitutes a separate violation. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 
2. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent, his agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from engaging in any activity for which a license is 
required under the Act and regulations without being licensed as required. 

2. Respondent is assessed a civil penalty of $10,000 which shall be paid by 
a certified check or money order made payable to the Treasurer of United 
States. 

3. Respondent is disqualified for a period of one year from becoming 
licensed under the Act and regulations. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 C.F.R. §§ 1.142 and 1.145. 
Copies of this decision shall be served upon the parties. 
[This Decision and Order became final September 21, 1994.-Editor] 
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In re: JAMES JOSEPH HICKEY, JR.,.d/b/a S & H SUPPLY CO., AND 
JERRY R. BRANTON. 

AWA Docket No. 94-09. 

Decision and Order as to Jerry R. Branton filed July 18, 1994. 


Failure to file an answer - Operating as dealer without license - Civil penalty - License 
disqualification. 


Tejal Mehta, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture, alleging that Jerry R. Branton, hereafter, the 
Respondent willfully violated the Act. 

A copy of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, was served on the Respondent on May 
12, 1994, by an APHIS investigator. Respondent was informed in the letter 
of service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer any allegation in the complaint would constitute an 
admission of that allegation. 

The Respondent failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by Respondent’s failure to file an answer, are adopted and set forth 
herein as Findings of Fact and Conclusions of Law. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(a) Jerry R. Branton, hereinafter referred to as respondent, is an 
individual whose address is Mile Post 0.95L, Kanaka Creek Road, Stevenson, 
Washington 98648. 

(b) From on or about October 24, 1989, and continuing to on or about 
June 28, 1990, respondent Jerry R. Branton was operating as a dealer as 
defined in the Act and regulations without having obtained a license, in willful 





violati 
regula 
dogs 
comm 
consti 

(c 
deale: 


Resp 
the r 


circu 





ND 


nse 


| 





JAMES JOSEPH HICKEY, JR., et al. 1515 
53 Agric. Dec. 1514 


violation of section 4 of the Act (7 U.S.C. § 2134) and section 2.1 of the 
regulations (9 C.F.R. § 2.1). Respondent offered for sale and sold at least 46 
dogs and cats, which he did not breed or raise on his own premises, in 
commerce for use in research. The sale or offer for sale of each dog and cat 
constitutes a separate violation. 

(c) The Respondent, at all times material herein, was operating as a 
dealer as defined in the Act and the regulations. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
Respondent violated section 4 of the Act, 7 U.S.C. § 2134 and Section 2.1 of 
the regulations (9 C.F.R. § 2.1). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 

Order 


1. Respondent, his agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations issued thereunder, and in particular, shall cease 
and desist from engaging in any activity for which a license is required under 
the Act and regulations without being licensed as required by the Act. 

2. The Respondent is assessed a civil penalty of $ 2,500, which shall be 
paid by a certified check or money order made payable to the Treasurer of 
United States. 

3. Respondent is disqualified from becoming licensed under the Act for 
a period of 1 year. 

The provisions of this order shall become effective on the first day after 
service of this decision on the Respondent. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145, unless an appeal 
is made within thirty (30) days to the Judicial Officer, 7 C.F.R. § 1.131 et seq. 

Copies of this Order shall be served upon the parties. 

[This Decision and Order became final September 21, 1994.-Editor] 
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In re: DAN LUDWIG. 
AWA Docket No. 94-13. 
Decision and Order filed September 19, 1994, 


Failure to file timely answer - Failure to maintain records - Violation of housekeeping 
provisions - Violation of veterinary cure provisions - Cease and desist order - Civil penalty - 
License revocation. 


Sharlene A. Deskins, for complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture, alleging that respondent Dan Ludwig willfully 
violated the Act. 

A copy of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, was sent to respondent by certified 
mail on May 19, 1994. Respondent was informed in the letter of service that 
an answer was to be filed within 20 days with the Hearing Clerk and that the 
failure to file a timely answer would constitute an admission of the allegations 
in the complaint and a waiver of his right to a hearing. 

The letter also told respondent that if he had any questions about a 
possible settlement to contact complainant’s attorney whose name and address 
appeared at the end of the complaint. Respondent signed the return receipt 
for the complaint and answer, but the date is hardly legible. It appears to be 
either May 22 or May 23, 1994. 

In a letter dated June 21, 1994, the Hearing Clerk notified respondent that 
it had not received an answer "within the allotted time." In a handwritten 
letter postmarked June 30, 1994, and received by the Hearing Clerk on July 
6, 1994, respondent, representing himself, stated in the letter that "I wrote four 
pages explaining these charges to you . . . please find it or let me know and 
I will do them again." He said he sent it to complainant’s attorney at the 
"Office of the General Counsel U.S. Department of Agriculture." 

On July 11, 1994, complainant filed a motion for adoption of a decision 
and order on the ground that respondent had failed to file an answer. 
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On August 9, 1994, I issued an order to complainant and respondent 
requesting that they show cause why respondent’s July 6 letter and the answer 
he purportedly filed with complainant’s attorney should not be considered an 
answer tu the complaint. 

On August 12, 1994, complainant’s attorney filed a response stating, inter 
alia, that she had never received an answer or any other document from 
respondent other than respondent’s letter received by the Hearing Clerk on 
July 6. 

On August 17, 1994, respondent filed his response to the show cause order 
but did not provide any information concerning the answer he claimed to have 
filed with complainant’s attorney. Instead, the response goes into detail 
concerning the allegations of the complaint. 

Accordingly, as an answer to the complaint was not filed within the time 
prescribed by the Rules of Practice, complainant’s motion for adoption of a 
decision and order by reason of default is granted. The material facts alleged 
in the complaint are therefore deemed to be admitted by respondent’s failure 
to file a timely answer and are adopted and set forth herein as Findings of 
Fact and Conclusions of Law. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact and Conclusions of Law 


1. Dan Ludwig, hereinafter referred to as the respondent, is an individual 
whose address is 4429 US Route 42, Cardington, Ohio 43315. 

2. Respondent, at all times material herein, was licensed and operating as 
a dealer as defined in the Act and the regulations. 

3. On March 23, 1994, respondent willfully failed to maintain complete 
records showing the acquisition, disposition, and identification of animals, in 
violation of section 10 of the Act (7 U.S.C. § 2140) and section 2.75(b)(1) of 
the regulations (9 C.F.R. § 2.75(b)(1)). 

4. On March 23, 1994, respondent willfully violated section 2.100(a) of the 
regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 

A. The facilities for animals were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals. The structural 
deficiencies included the absence of a suitable perimeter fence or equivalent 
safeguards, necessary for the safe containment of dangerous, carnivorous wild 
animals (9 C.F.R. § 3.125(a)). 
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B. Refrigeration was not provided for supplies of perishable food so 
as to adequately protect them against deterioration, molding, or contamination 
by vermin (9 C.F.R. § 3.125(c)). 

C. Provisions were not made for the removal and disposal of food 
wastes so as to minimize vermin infestation, odors, and disease hazards 
(9 C.F.R. § 3.125(d)). 

D. Indoor housing facilities did not have lighting appropriate for the 
species involved and sufficient to permit routine inspection and cleaning 
(9 C.F.R. § 3.126(c)). 

E. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R § 3.131(c)). 

F. Animals in primary enclosures were not maintained in compatible 
groups (9 C.F.R. § 3.133). 

5. On March 19, 1994, respondent willfully violated section 2.100(a) of the 
regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 

A. The facilities for animals were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals. The structural 


deficiencies included the absence of a suitable perimeter fence or equivalent © 
safeguards, necessary for the safe containment of dangerous, carnivorous wild } 


animals (9 C.F.R. § 3.125(a)). 

B. A responsible knowledgeable, and readily identifiable employee or 
attendant was not present at all times during periods of public contact (9 
C.F.R. § 2.131(c)(2)). 

C. During public exhibition, animals were not handled in a manner so 


that a sufficient distance or barriers were between the animals and the general | 


viewing public (9 C.F.R. § 2.131(b)(1)). 

6. On January 25, 1994, respondent willfully violated section 10 of the Act 
(7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations (9 CFR. 
§ 2.75(b)(1)) by failing to maintain complete records showing the acquisition, 
disposition, and identification of animals. 

7. On January 25, 1994, respondent willfully violated section 2.40 of the 
regulations (9 C.F.R. § 2.40) by failing to maintain programs of disease 
control and prevention, euthanasia, and adequate veterinary care under the 
supervision and assistance of a doctor of veterinary medicine and failed to 
provide veterinary care to animals in need of care. 

8. On January 25, 1994, respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 

A. The facilities for animals were not structurally sound and 
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maintained in good repair so as to protect the animals from injury, to contain 
| the animals, and to restrict the entrance of other animals. The structural 
| deficiencies included the absence of a suitable perimeter fence or equivalent 
safeguards, necessary for the safe containment of dangerous, carnivorous wild 
animals (9 C.F.R. § 3.125(a)). 

B. Refrigeration was not provided for supplies of perishable food so 
as to adequately protect them against deterioration, molding, or contamination 

| by vermin (9 C.F.R. § 3.125(c)). 
9. On or about January 15, 1994, respondent willfully violated section 
| 2.100(a) of the regulations (9 C.F.R. § 2.100(a)) and section 3.127 of the 


) standards (9 C.F.R. § 3.127(b)) by failing to provide animals kept outdoors 


| with adequate shelter from inclement weather (9 C.F.R. § 3.127(b)). 
/ 10. On August 2, 1993, respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 
A. Refrigeration was not provided for supplies of perishable food so 
as to adequately protect them against deterioration, molding, or contamination 
| by vermin (9 C.F.R. § 3.125(c)). 
B. Animals were not provided with potable water (9 C.F.R. § 3.130). 
11. On July 26, 1993, respondent willfully violated section 2.40 of the 


| control and prevention, euthanasia, and adequate veterinary care under the 
| supervision and assistance of a doctor of veterinary medicine and failed to 
provide veterinary care to animals in need of care. 

12. On July 26, 1993, respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 

A. Supplies of food were not stored or provided with adequate 
_ refrigeration so as to adequately protect them against deterioration, molding, 
or contamination by vermin (9 C.F.R. § 3.125(c)). 

B. Provisions were not made for the removal and disposal of animal 
wastes sO aS to minimize vermin infestation, odors, and disease hazards 
(9 C.F.R. § 3.125(d)). 

C. Housing facilities for animals were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 


| the animals, and to restrict the entrance of other animals (9 C.F.R. 


| §3.125(a)). 
D. Animals were not provided with food of sufficient quantity and 
nutritive value to maintain them in good health (9 C.F.R. § 3.129(a)). 
E. Animals were not provided with adequate water (9 C.F.R. § 3.130). 
F. The premises (buildings and grounds) were not kept clean and in 
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good repair and free of accumulations of trash (9 C.F.R § 3.131(c)). 


G. An effective program for the control of pests was not established | 


and maintained (9 C.F.R. § 3.131(d)). 
13. On June 1, 1993, respondent willfully violated section 10 of the Act 


(7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations (9 CFR. | 


§ 2.75(b)(1)) by failing to maintain complete records showing the acquisition, 
disposition, and identification of animals. 

14. On April 20, 1993, respondent willfully violated section 2.40 of the 
regulations (9 C.F.R. § 2.40) by failing to maintain programs of disease 
control and prevention, euthanasia, and adequate veterinary care under the 
supervision and assistance of a doctor of veterinary medicine and failed to 
provide veterinary care to animals in need of care. 

15. On April 20, 1993, respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 


A. The facilities for animals were not structurally sound and | 


maintained in good repair so as to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals. The structural 
deficiencies included the absence of a suitable perimeter fence or equivalent 
safeguards, necessary for the safe containment of dangerous, carnivorous wild 
animals (9 C.F.R. § 3.125(a)). 

B. Supplies of food were not stored so as to adequately protect them 
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C. The premises (buildings and grounds) were not kept clean and in 
| wee 


good repair and free of accumulations of trash (9 C.F.R § 3.131(c)). 
D. A lion and bear in the same primary enclosure were not maintained 
in compatible groups (9 C.F.R. § 3.133). 


Conclusions 


1. The Secretary has jurisdiction in this matter. 
2. Respondent violated the Animal Welfare Act (7 U.S.C. § 131 et seq.). 
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Order 


1. Respondent, his agents and employees, successors and assigns, directly | 
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the Act and the regulations issued thereunder, and in particular, shall cease 
and desist from: 

(a) Failing to construct and maintain housing facilities for animals 
so that they are structurally sound and in good repair, in order to protect the 


| animals from injury, contain them securely, and restrict other animals from 


entering; 
(b) Failing to store supplies of food and bedding so as to adequately 


| protect them against infestation or contamination by vermin; 


(c) Failing to provide for the regular and frequent collection, 
removal, and disposal of animal and food wastes, bedding, debris, garbage, 
water, other fluids and wastes, and dead animals, in a manner that minimizes 


(d) Failing to construct and maintain housing facilities for animals 


(e) Failing to provide animals kept outdoors with shelter from 
inclement weather; 

(f) Failing to provide animals with wholesome and uncontaminated 
food of sufficient quantity and nutritive value to meet their normal daily 
requirements; 

(g) Failing to provide animals with adequate potable water; 

(h) Failing to establish and maintain an effective program for the 
control of pests; 

(i) Failing to keep the premises clean and in good repair and free of 
accumulations of trash, junk, waste, and discarded matter, and to control 
weeds, grasses and bushes; 

(j) Failing to maintain animals in primary enclosures in compatible 
groups, 

(k) Failing to establish and maintain programs of disease control 
and prevention, euthanasia, and adequate veterinary care under the 
supervision and assistance of a doctor of veterinary medicine; 

(1) Failing to maintain records of the acquisition, disposition, 
description, and identification of animals, as required; 

(m) Failing to have a responsible, knowledgeable, and readily 
identifiable employee or attendant present at all times during periods of public 
contact and 

(n) Failing during public exhibition to handle animals in a manner 
so that a sufficient distance or barriers are maintained between the animals 
and the general viewing public. 

2. Respondent is assessed a civil penalty of $20,000 which shall be paid by 
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a certified check or money order made payable to the Treasurer of United 
States and sent to the following address: 


United States Department of Agriculture 
Office of the General Counsel 
Marketing Division 

Room 2014 - South Building 

14th and Independence Ave., S.W. 
Washington, DC 20250-1417 


3. Respondent’s license is revoked. Respondent is prohibited permanently 
from seeking or obtaining a license under the Animal Welfare Act and from 
operating as a dealer or in any other capacity for which a license is required 
by the Act. 

The provisions of this order shall become effective on the first day after 
service of this decision on the respondent. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service unless appealed to the Judicial 
Officer as provided in section 1.142 and 1.145 of the Rules of Practice, 7 
C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final October 31, 1994.-Editor] 


HPA 

‘Decis 
jfailure 
iejal N 


Respot 
Decisio 


fo i ee 


amen 

Anim 
! Agric 
ithe A 


unde: 
Hear 


ited 


ntly 
rom 
ired 


fter 
10ut 


icial 
e, 7 


BILLY MARTIN JAKES and WILLIAM M. RAINS 1523 
53 Agric. Dec. 1523 


HORSE PROTECTION ACT 


ire: BILLY MARTIN JAKES and WILLIAM M. RAINS. 
HPA Docket No. 94-50. 
Decision and Order as to William M. Rains filed July 13, 1994. 


jhailure to file answer - Owner - Soring - Allowing entry - Civil penalty - Disqualification. 
jTejal Mehta, for Complainant. 
)Respondent, pro se. 


|Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed by the Administrator, 
jAnimal and Plant Health Inspection Service, United States Department of 
jAgriculture, alleging that the respondent William B. Rains willfully violated 
jthe Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§1.130-1.151, were served on said respondent by the 
Hearing Clerk by certified mail on April 22, 1994. The Respondent was 
jinformed in the accompanying letter of service that an answer should be filed 
/pursuant to the Rules of Practice and that failure to answer any allegation in 
jhe complaint would constitute an admission of that allegation. 
| Said respondent has failed to file an answer within the time prescribed in 
jthe Rules of Practice, and the material facts alleged in the complaint, which 
jare admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
ithe Rules of Practice, 7 C.F.R. §1.139. 


| Findings of Fact 

(1) Respondent William’ M. Rains is an individual whose mailing 
address is 4842 Ash Hill Road, Spring Hill, Tennesse 37174. 

(2) At all times material herein, respondent William M. Rains was the 
/ owner of the horse known as "Mr. Smith’s Jumping Jack" which was entered 
| Entry No. 108, Class No. 22, on April 3, 1993, at the Professional Spotted 
Saddle Horse Trainers Association Horse Show at Shelbyville, Tennessee. 
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(3) On April 3, 1993, respondent William M. Rains, in violation of section 
5(2)(D) of the Act (15 U.S.C. § 1824(2)(D)), allowed the entry for the 
purpose of showing or exhibiting of "Mr. Smith’s Jumping Jack" as Entry No, 
108, in Class No. 22, at the Professional Spotted Saddle Horse Trainers 
Association Horse Show at Shelbyville, Tennessee, while the horse was sore. 


Conclusions 


1. The Secretary of Agriculture has jurisdiction in this matter. 
2. By reason of the facts set forth in the Findings of Fact above, said 


circumstances. 
Order 


1. Respondent William M. Rains is assessed a civil penalty of $2,000 
which shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent William M. Rains is disqualified for one’ year from 
showing, exhibiting, or entering any horse, directly or 
indirectly through any agent, employee, or otherwise, and from judging, 
managing or otherwise participating in any horse show, horse exhibition, or 
horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final August 23, 1994.-Editor] 
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PLANT QUARANTINE ACT 
In re) ALMA BURUCA. 
P.Q. Docket No. 93-33. 
Decision and Order filed May 4, 1994. 


Failure to file an answer - Importation of prohibited fruits and vegetable from El Salvador - 


Civil penalty. 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On December 17, 1993, Complainant filed a Motion for Adoption of 
Proposed Decision and Order based upon Respondent’s failure to file an 
Answer to Complainant’s January 6, 1993, Complaint. On February 23, 1993, 
Respondent filed a letter which was written in Spanish. An official translation 
was obtained of that letter (attachment 1). 

The Complaint had requested that Respondent be assessed a fine of 
$750.00 for transporting nine mangoes, fourteen hard plums and one sack of 
black beans from El Salvador to Houston, Texas, in violation of 7 C.F.R. § 
319.56(c). Complainant’s Motion for Adoption of Proposed Decision and 
Order reduced the requested penalty to $375.00 in accordance with Jn re 
Kaplinsky, 47 Agric. Dec. 6135 (1988). Since it was not clear whether 
Respondent was stating that she could not afford to pay a fine of $375.00, I 
issued an Order to Show Cause which was mailed to Respondent by ordinary 
mail on April 4, 1994, after difficulties were encountered in serving it by 
certified mail. 

In response to the Order to Show Cause, | received a letter from Rev. 
Isaias A. Rodriguez, filed April 28, 1994 (attachment 2). 

In In re Heywood, the Judicial Officer stated the criteria with respect to 
inability to financially pay a civil penalty as follows: 


. .in situations where a respondent presents documentation to 
prove that they do not have the ability to pay the civil penalty, the civil 
penalty will be reduced. 


... The burden will be on respondents to produce documentation 
regarding a lack of ability to pay. 
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. . . Respondent should be required to submit documentation to 
prove whether he has the present ability to pay the civil penalty, 
including whether he has the ability to pay in installments over time. 


In the Order to Show Cause I communicated these criteria in quoting the 
following portion of Jn re Heywood: 


... The fact that the Respondent was unemployed at some time would 
not be a sufficient basis upon which to reduce the civil penalty under 
the agency’s proposed revisions to the Department’s sanction policy. 
Respondent should be required to submit documentation to prove 
whether he has the present ability to pay the civil penalty, including 
whether he has the ability to pay in installments over time. Examples 
of acceptable documentation, would include a statement of the value 
of respondent’s cash and liquid assets, net worth, liabilities, public 
assistance forms, income tax records, and information on his present 
employment status and any additional sources of income. 


Respondent has failed to submit any documentation to prove that she is 
unable to pay a civil penalty of $375.00. Therefore, despite any sympathies 
that I may have for Respondent, I am bound by the Department’s decisions 
to assess the requested civil penalty of $375.00. I, therefore, make the 
following Findings of Fact, Conclusion and Order as requested by 
Complainant in its motion. 


Findings of Fact 


1. Respondent Alma Buruca is an individual whose mailing address is 
3383 Cumberland Drive, Apartment #1-C, Chamblee, Georgia 30341. 

2. On or about March 14, 1992, Respondent imported into the United 
States at Houston, Texas, from El Salvador, approximately nine mangoes, 
approximately fourteen hog plums, and one sack of black beans in violation 
of 7 C.F.R. § 319.56(c), because the importation of mangoes, hog plums, and 
black beans into the United States is prohibited. 
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Conclusion 
Respondent has violated 7 C.F.R. § 319.56(c). 
Order 
Respondent Alma Buruca, is assessed a civil penalty of $375.00, payable 


to the "Treasurer of the United States" by certified check or money order 
which shall be forwarded within 30 days from the effective date of this Order 


| to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-33. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless Respondent appeals to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 
2 Attachments 

[This Decision and Order became final July 7, 1994.-Editor] 


In re) MARTA ARIAS SENALEJAS. 
P.Q. Docket No. 94-03. 
Decision and Order filed March 23, 1994. 


Failure to file an answer - Importation of mangoes from Mexico without required permit - Civil 
penalty. 


Glenn Nadaner, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
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for a violation of the regulations governing the movement of fruits and 
vegetables into the United States (7 C.F.R. § 319.56 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on November 3, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The respondent failed to file an answer within the time 
prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)) provides that the failure to file an answer within the time 
provided under 7 C.F.R. § 1.136(a) shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
in the complaint are adopted and set forth in this Default Decision and Order 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Marta Arias Senalejas is an individual whose mailing address is 7540 
Rogers Lane #6, Jilroy, CA 95020. 

2. On or about July 15, 1992, respondent imported twelve (12) mangoes 
from Mexico into the United States, at San Jose, California, in violation of 
Section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e), because 
Respondent imported the mangoes without a permit, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq.). Therefore, the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00)'. This penalty shall be payable to the 
‘Treasurer of the United States" by certified check or money order, and shall 
be forwarded within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 94- 
03. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final July 7, 1994.-Editor] 


In ree GUMERCINDA RAMIREZ. 
P.Q. Docket No. 94-24. 
Decision and Order filed May 19, 1994, 


Failure to file an answer - Importation of fresh mangoes and mombins from El Salvador - Civil 
penalty. 


Scott Safian, for Complainant. 
Respondent, Pro se. 


"The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 


for a violation of the regulations governing the importation of fruits from El | 


Salvador into the United States (7 C.F.R. § 319.56), hereinafter referred to 
as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. 151-167)(Acts) and the regulations promulgated under the Acts, by a 
complaint filed on January 25, 1994, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. This complaint alleges that on or about June 15, 1993, at Los 
Angeles, California, Gumercinda Ramirez, Respondent herein, imported at 
least four (4) fresh mangoes and approximately two (2) pounds of fresh 
mombins from El Salvador into the United States in violation of section 
319.56 of the Regulations (7 C.F.R. § 319.56) because the importation of such 
articles is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Gumercinda Ramirez, Respondent herein, is an individual with a 
mailing address of 8825 Cedros Ave., Apt. #24, Panorama City, California 
91402. 

2. On or about June 15, 1993, at Los Angeles, California, the Respondent 
imported at least four (4) fresh mangoes and approximately two (2) pounds 
of fresh mombins from El Salvador into the United States. 


By 
violate: 
319.56) 


Th 
five de 


‘Unitec 


within 
indica 


hearil 
Defai 
Judici 
to thi 


alty 
| El 
1 to 

§§ 


ion 


n 7 


led 


he 


11a 


nt 
ds 


GUMERCINDA RAMIREZ 1531 
53 Agric. Dec. 1529 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 


violated the Acts and the regulations issued under the Acts (7 C.F.R. § 


319.56). Therefore, the following Order is issued. 
Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 
P.O. Box 3334 

. Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 94-24. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final July 26, 1994.-Editor.] 


The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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In re: ADELIA C. VILLAGRAM-DIAZ. 
P.Q. Docket No. 93-109. 
Decision and Order filed February 16, 1994. 


Failure to file an answer - Importation of fresh mangoes and passion fruit from Guatemala 
without required permit - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et 
seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on June 16, 1993 by the 
Acting Administrator, Animal and Plant Health Inspection Service, and served 
upon the respondent on July 22, 1993. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer...." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. Adela C. Villagram-Diaz, herein referred to as respondent, is an 


individual whose mailing address is 720 W. Century Blvd., #2, Los Angeles, 
California, 90044. 
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2. On or about March 17, 1992, Respondent imported approximately six 
pounds of fresh mangoes and two pounds of fresh passion fruit from 
Guatemala into the United States at the San Ysidro Border Station, 
California, in violation of 7 C.F.R. § 319.56(c) which prohibits entry of such 
fruit into the United States without a permit issued in accordance with 7 
C.F.R. §§ 319.56-2(e) and 319.56-3 et seq. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order 
is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($ 375.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final July 27, 1994.-Editor] 
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In re: DAVE TULLOCH. 
P.Q. Docket No. 94-33. 
Decision and Order filed July 6, 1994. 


Failure to file an answer - Importation of fresh mangoes from Jamaica - Civil penalty. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the quarantine of fresh mangoes 
(7 C.F.R. §§ 319.56 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 
et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
US.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, by 
a complaint filed on February 10, 1994, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The respondent failed to file an answer within the time 
prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)) provides that the failure to file an answer within the time 
provided under 7 C.F.R. § 1.136(a) shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
in the complaint are adopted and set forth in this Default Decision and Order 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Dave Tulloch is an individual whose mailing address is 49 William St., 
Western Nassau, New York 11575. 

2. On or about April 6, 1993, he imported fresh mangoes from a foreign 
country, Jamaica, to a place within the United States, Jamaica, New York, in 
violation of 7 C.F.R. § 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)), 
because a permit was not issued for the importation of such fruit, as required. 
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Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. §§ 
319.56-2(e)). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00)'. This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 94-33. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final August 15, 1994.-Editor] 


‘The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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In re: AMERICAN AIRLINES, INC. 
P.Q. Docket No. 94-39. 
Decision and Order filed July 11, 1994. 


Failure to file answer - Failure to remove garbage in tight, leak-proof containers - Civil penalty. 


James D. Holt, for Complainant. 
Robert Bluhm, Dallas, Texas, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151- 
167), the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj) (Acts), 
and regulations promulgated thereunder (7 C.F.R. § 330.400 and 9 C.F.R. § 
94.5). 

This proceeding was instituted by a complaint filed on March 2, 1994, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Respondent American Airlines has not filed an 
answer to date. Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. 
§ 1.136(c)), failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
said allegations. By respondent American Airlines’ failure to answer, 
respondent American Airlines has admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. American Airlines, Inc. is a corporation with a mailing address of P.O. 
Box 619616, Dallas/Fort Worth Airport, Dallas, Texas 75261. 

2. On or about December 16, 1993, at the Miami International Airport, 
respondent removed regulated garbage from American Airlines Flight 057, 
arriving from London, England, in other than tight, leak-proof receptacles. 

3. On or about December 23, 1993, at the Miami International Airport, 
respondent removed regulated garbage from American Airlines Flight 918, 
arriving from Lima, Peru, in other than tight, leak-proof receptacles. 


thou 
of t 
forv 


witk 
che: 


hea 
Dec 
app 
app 


AMERICAN AIRLINES, INC. 1537 
53 Agric. Dec. 1537 


Conclusion 


By reason of the facts contained in the Findings of Fact above, respondent 
American Airlines has violated 7 C.F.R. § 330.400 and 9 C.F.R. § 94.5. 
Therefore, the following Order is issued. 


Order 


Respondent American Airlines is hereby assessed a civil penalty of two 
thousand dollars ($2,000.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent American Airlines, unless there is an 
appeal to the Judicial Officer pursuant to section 1.145 of the rules of practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 19, 1994.-Editor] 


In re: AMERICAN AIRLINES, INC. 
P.Q. Docket No. 94-36. 
Decision and Order filed July 12, 1994. 


Failure to file answer - Removed of regulated garbage in other than tight leak-proof receptacles 
- Civil penalty. 


James D. Holt, for Complainant. 
Bob Bluhm, Dallas, TX, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151- 
167), the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj) (Acts), 
and regulations promulgated thereunder (7 C.F.R. § 330.400 and 9 C.F.R. § 
94.5). 

This proceeding was instituted by a complaint filed on February 25, 1994, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. Respondent American Airlines has not 
filed an answer to date. Pursuant to section 1.136(c) of the rules of practice 
(7 C.F.R. § 1.136(c)), failure to deny or otherwise respond to the allegations 
in the complaint constitutes, for the, purposes. of this proceeding, an admission 
of said allegations. By respondent American Airlines’ failure to answer, 
respondent American Airlines has admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CER. § 1.139). 


Finding of Fact 


1. American Airlines, Inc. is a corporation with a mailing address of P.O. 
Box 619616, Dallas/Fort Worth Airport, Dallas, Texas 75261. 

2. On or about October 24, 1993, at the Miami International Airport, 
respondent removed regulated garbage from American Airlines Flight 738, 
arriving from Jamaica, in other than tight, leak-proof receptacles. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, respondent 
American Airlines has violated 7 C.F.R. § 330.400 and 9 C.F.R. § 94.5. 
Therefore, the following Order is issued: 


Order 


Respondent American Airlines is hereby assessed a civil penalty of one 
thousand dollars ($1,000.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent American Airlines, unless there is an 
appeal to the Judicial Officer pursuant to section 1.145 of the rules of practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 22, 1994.-Editor] 


In re: GERARD MUCHO. 
P.Q. Docket No. 93-30. 
Decision and Order filed February 16, 1994. 


Failure to file answer - Importation of santol fruit from Phillippines - Civil penalty. 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa - 150jj), the Plant Quarantine Act, as amended 
(7 U.S.C. § 151 et seq.) (Acts) and regulations promulgated thereunder (7 
C.F.R. § 319.56 et seq.) by a complaint issued by the Acting Administrator of 
the Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture. The complaint alleged that respondent violated 
section 319.56(c) (7 C.F.R. § 319.56(c)) issued under the Acts. A copy of the 
complaint and the Rules of Practice governing proceedings under the Acts 
were served on the respondent by certified mail by the Hearing Clerk. 

Respondent has not filed an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)). The failure to file 
such an answer is deemed to be an admission of the material allegations of 
fact of the complaint in accordance with section 1.136(c) of the Rules of 
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Practice (7 C.F.R. § 1.136(c)). Respondent’s admission of all the material 
allegations of fact contained in the complaint constitutes a waiver of hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because 
no basis for hearing exists, and because the allegations of the complaint have 
been admitted, the material allegations of fact in the complaint are adopted 
and set forth as the Findings of Fact. 


Findings of Fact 


1. Gerard Mucho, herein referred to as respondent, is an individual whose 
mailing address is 33205 Falcon Drive, Fremont’, California 94555. 


2. On or about May 24, 1992, respondent imported into the United States at 
San Francisco, California, from the Philippines fruit, that is approximately 
three (3) santols, in violation of 7 C.F.R. § 319.56(c), because the 
importation of such fruit into the continental United States is prohibited. 


Conclusion 


Respondent has admitted all of the material allegations of fact contained 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Acts and the regulations issued under the Acts. 
Therefore, the following Order is issued. 


Order 
Respondent Gerard Mucho, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00)? payable to the "Treasurer of the 


United States" by certified check or money order which shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


\(Freemont) was changed to (Fremont) to correct an inadvertent spelling error. 


"The civil penalty has been reduced one-half in accordance with Jn re: Kaplinsky, 47 Agric. 
Dec. 613 (1988). 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-30. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. 
§ 1.145). 

[This Decision and Order became final August 24, 1994.-Editor] 


In re: OLLEN ELLIS PECK. 
P.Q. Docket No. 94-29. 
Decision and Order filed April 20, 1994. 


Failure to file answer - Importation of untreated apple from England - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables from England into the United States (7 C.F.R. § 319.56 et seq.) 
[hereinafter referred to as the regulations], in accordance with the Rules of 
Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on January 26, 1994, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
June 14, 1993, the respondent imported one (1) untreated apple from England 
into the United States, in violation of 7 C.F.R. § 319.56 et seq., because 
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importing an untreated apple from England is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Ollen Ellis Peck is an individual whose mailing address is 11150 
Tujunga Canyon Boulevard, Tujunga, CA 91042. 

2. On or about June 14, 1993, the respondent imported one (1) untreated 
apple from England into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


‘The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 


Resp 
| 29. 


hear 


+ Defe 


, Judi 


to tk 


Inr 
Dec 


Fail 


Jeffr 
Rest 
Deci 


ey 


ed 


of 
he 
he 
ne 


co 


EDUVINO COLINDRES-HERNANDEZ 1543 
53 Agric. Dec. 1543 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


| Respondent shall indicate that payment is in reference to P.Q. Docket No. 94- 
| 29. 


This order shall have the same force and effect as if entered after a full 


| hearing and shall be final and effective thirty five (35) days after service of this 
- Default Decision and Order upon respondent, unless there is an appeal to the 


Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 
[This Decision and Order became final August 24, 1994.-Editor] 


In re: EDUVINO COLINDRES-HERNANDEZ. 
P.Q. Docket No. 94-42. 
Decision and Order filed July 22, 1994. 


Failure to file answer - Importation of fresh mangoes for El Salvador - Civil penalty. 


Jeffrey Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables into the United States (7 C.F.R. § 319.56 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on April 21, 1994, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
August 3, 1993, respondent imported fresh mangoes from El Salvador into the 
United States in violation of 7 C.F.R. § 319.56, which forbids the importation 
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into the United States of such fruits. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Eduvino Colindres-Hernandez is an individual whose mailing address 
is 6141 Romaine Avenue, Hollywood, California 90038. 

2. On or about August 3, 1993, respondent imported fresh mangoes from 
El Salvador into the United States in violation of 7 C.F.R. § 319.56, which 
forbids the importation into the United States of such fruits. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($375.00)'. This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 94-42. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final August 29, 1994.-Editor] 


In re: AMERICAN AIRLINES, INC. 
P.Q. Docket No. 94-47. 
Decision and Order filed July 25, 1994. 


Failure to file answer - Removal of regulated garbage in other than tight, leak-proof receptacles 
- Civil penalty. 


James D. Holt, for Complainant. 
Bob Bluhm, Dallas, TX, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151- 
167), the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj) (Acts), 
and regulations promulgated thereunder (7 C.F.R. § 330.400 and 9 C.F.R. § 
94.5). 

This proceeding was instituted by a complaint filed on May 11, 1994, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Respondent American Airlines has not filed an 
answer to date. Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. 
§ 1.136(c)), failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
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said allegations. By respondent American Airlines’ failure to answer, 
respondent American Airlines has admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Finding of Fact 


1. American Airlines, respondent, is a business whose mailing address is 
P.O. Box 619616, MD 5675. Dallas/Fort Worth Airport, Texas 75261-9616. 

2. On or about February 1, 1994, at the Miami International Airport, 
respondent removed regulated garbage from American Airlines Flight 904, 
arriving from Rio De Janeiro, Brazil, in other than tight, leak-proof 
receptacles. 

3. On or about February 15, 1994, at the Miami International Airport, 
respondent removed regulated garbage from American Airlines Flight 945, 
arriving from Mexico City, Mexico, in other than tight, leak-proof receptacles. 

4. On or about March 7, 1994, at the Miami International Airport, 
respondent removed regulated garbage from American Airlines Flight 978, 
arriving from Panama City, Panama, in other than tight, leak-proof 
receptacles. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, respondent 
American Airlines has violated 7 C.F.R. § 330.400 and 9 C.F.R. § 94.5. 
Therefore, the following Order is issued. 


Order 


Respondent American Airlines is hereby assessed a civil penalty of three 
thousand dollars ($3,000.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent American Airlines, unless there is an 
appeal to the Judicial Officer pursuant to section 1.145 of the rules of practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final September 1, 1994.-Editor] 


In re: YIM SMITH. 
P.Q. Docket No. 94-46. 
Decision and Order filed August 18, 1994. 


Failure to file timely answer - Admission of material allegations - Offering papaya fruit to 
common carrier for shipment from Hawaii to continental United States - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of fruits and 
vegetables into the United States (7 C.F.R. § 318.13 et seq.) [hereinafter 
referred to as the regulations], in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
US.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on May 11, 1994, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
September 14, 1993, respondent offered to a common carrier, specifically the 
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United States Postal Service, approximately 3.2 pounds of raw or unprocessed 
papaya fruit for shipment from Hawaii to the Continental United States, in 
violation of 7 C.F.R. §§ 318.13(b) and 318.13-3(a)(1) in that such movement 
of the papaya fruit was not authorized by a valid certificate, as required. 


By letter dated, June 10, 1994, the respondent filed a statement in the “ 
nature of admission and avoidance. However, such document was not be | 
stamped in by the Hearing Clerk until June 28, 1994, thus making its receipt 
untimely. Thus, the respondent failed to file an answer within the time | 
prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)) provides that the failure to file an answer within the time 
provided under 7 C.F.R. § 1.136(a) shall be deemed an admission of the 
allegations in the complaint. Furthermore, even if respondent’s answer had 
been timely, it fails to deny any of the material allegations in the complaint, 
and, therefore, constitutes an admission of the allegations in the complaint Bee 
pursuant to section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) and 46. 
a waiver of hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). Further, an admission of the allegations in the complaint hea 
constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material Det 
allegations in the complaint are adopted and set forth in this Default Decision Jud 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 to t 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 

Findings of Fact 

1. Yim Smith is an individual whose mailing address is 94-361 Kahualena he 
Street, Apt. C, Waipahu, Hawaii 96797. PC 

2. On or about September 14, 1993, respondent offered to a common Dee 
carrier, specifically the United States Postal Service, approximately 3.2 pounds 
of raw or unprocessed papaya fruit for shipment from Hawaii to the Fail 
Continental United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13- 

3(a)(1) in that such movement of the papaya fruit was not authorized by a Gle: 
valid certificate, as required. = 
Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 318.13 the 
et seq.). Therefore, the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00)'. This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 94- 
46. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 28, 1994.-Editor] 


In re: RUTH MANOLALVAS. 
P.Q. Docket No. 93-36. 
Decision and Order filed March 17, 1994. 


Failure to file answer - Importation of mangos from Dominican Republic - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


'The respondent filed a late answer which failed to deny any of the material allegations of 
the complaint. Under the Rules of Practice applicable to this proceeding, the Department is not 
required to hold a hearing. Therefore, the civil penalty requested is reduced by one-half, in 
accordance with the Judicial Officer’s Decisions in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 
(1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 
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This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, dol! 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et | Uni 
seq.), conducted in accordance with the rules of practice applicable to this | 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on January 28, 1993 by 
the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent on May 22, 1993. | 

The respondent has failed to file an answer to the complaint. Section | 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure | 


to file an answer within the time provided under Section 1.136(a) of the rules | witl 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this | | 
proceeding, an admission of the allegations in the complaint. The time | hea 


provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) | De 
is 20 days after service of the complaint. Further, the complaint filed in this Off 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer..." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 


acemenaadhsatnta ua mbt 


material allegations alleged in the complaint are adopted and set forth herein | In) 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 | P,Q 
of the rules of practice (7 C.F.R. § 1.139). | Dec 

Findings of Fact | Faih 


cont 


1. Ruth Manolalvas, herein referred to as respondent, is an individual with Shei 
a mailing address of 22-26-76th Street, East Elmhurst, NY 11370. Res, 
2. On or about June 23, 1992, Respondent imported six (6) mangoes from | Deci 
the Dominican Republic into the United States, at John F. Kennedy 
International Airport, in violation of Section 319.56-2(e) of the regulations (7 
C.F.R. § 319.56-2(e)), in that Respondent did not import the mangoes under | for 


a permit, as required. | con! 
as t 

Conclusion 113 

By reason of the facts contained in the Findings of Fact set forth above, | ame 


the respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order | (71 
is issued. | 
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Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($ 250.00). This civil penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order final October 15, 1994.-Editor] 


In re: N. MENGIDAL. 
P.Q. Docket No. 94-11. 
Decision and Order filed July 22, 1994. 


Failure to file answer - Offering betelnut fruit to common carrier for shipment from Hawaii to 
continental United States - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the shipment of fruits into the 
continental United States (7 C.F.R. § 318.13 et seg.), hereinafter referred to 
as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
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by a complaint filed on November 30, 1993, by the Acting Administrator of "T 
the Animal and Plant Health Inspection Service, United States Department be 
of Agriculture. The respondent failed to file an answer within the time 
prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)) provides that the failure to file an answer within the time 
provided under 7 C.F.R. § 1.136(a) shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
in the complaint are adopted and set forth in this Default Decision and Order 


as the Findings of Fact, and this Decision is issued pursuant to section 1.139 Re 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 11. 
Findings of Fact he: 

De 

1. N. Mengidal is an individual whose mailing address is 1430 Lusitana St, Ju 
Apt. 103, Honolulu, HI 96813. to 


2. On or about May 6, 1993, respondent offered to a common carrier, 
specifically the United States Postal Service, fresh fruit, specifically, 23.2 
pounds of Areca catechu (betelnut), for shipment from Hawaii to the 
Continental United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2, 


because a also a certificate was not attached to the container in accordance In 
with 7 C.F.R. §§ 318.13-3 and 318. 13-4. CC 
P.C 

Conclusion De 


By reason of the Findings of Fact set forth above, the respondent has Fail 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 318.13 — 
et seq.). Therefore, the following Order is issued. Rot 

Dec 
Order 

The respondent is hereby assessed a civil penalty of three hundred and for 
seventy-five dollars ($375.00)'. This penalty shall be payable to the 150 

and 

‘The respondent has failed to file an answer, and under the Rules of Practice applicable to the 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty De; 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: ans 


Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. §1 
2201 (1985). 
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"Treasurer of the United States" by certified check or money order, and shall 
be forwarded within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 94- 
11. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final October 15, 1994.-Editor] 


In re: AMERICAN AIRLINES, INC. and INTERNATIONAL FLORAL 
CORPORATION. 

P.Q. Docket No. 94-38. 

Decision and Order as to American Airlines, Inc. filed May 26, 1994, 


Failure to file answer - Importation of cut flowers from Dominican Republic - Civil penalty. 


James D. Holt, for Complainant. 
Robert Bluhm, Dallas, Texas, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 319.74 et seq.). 

This proceeding was instituted by a complaint filed on March 2, 1994, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Respondent American Airlines has not filed an 
answer to date. Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. 
§ 1.136(c)), failure to deny or otherwise respond to the allegations in the 
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complaint constitutes, for the purposes of this proceeding, an admission of 
said allegations. By respondent American Airlines’ failure to answer, 
respondent American Airlines has admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. American Airlines, Inc. is a corporation with a mailing address of P.O. 
Box 619616, Dallas/Fort Worth Airport, Dallas, Texas 75261. 

2. Sometime between September 7, 1993, and September 11, 1993, 
respondent American Airlines imported 20 boxes of cut flowers from the 
Dominican Republic into the United States and the flowers were neither re- 
exported to the country of origin, fumigated, nor destroyed by incineration 
after being denied entry into the United States. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, respondent 
American Airlines has violated 7 C.F.R. § 319.74 et seq. 
Therefore, the following Order is issued. 


Order 


Respondent American Airlines is hereby assessed a civil penalty of five 
hundred dollars ($500.00).' This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 


‘Complainant seeks a pénalty of $1,000.00, which is the same amount sought in the 
complaint. The Secretary has held that a penalty half of that sought in the complaint is 
ordinarily appropriate in proceedings like this, unless the complaint alleges that a larger penalty 
is required. However, "[i]n that event, the civil penalty will not be reduced unless the facts 
adduced at a hearing demonstrate that a smaller civil penalty than that requested by complainant 
is warranted." (Emphasis added) Shulamis Kaplinsky, 47 Agric. Dec. 613, 637 (1988). In the 
interest of economy (the Secretary’s rationale for Kaplinsky), 1 do not believe the expense of a 
hearing is warranted to determine the penalty considering the relatively small amounts of money 
involved. 
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forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent American Airlines, unless there is an 
appeal to the Judicial Officer pursuant to section 1.145 of the rules of practice 
applicable to this proceeding (7 C.F.R. § 1.145). 


IN RE: AMERICAN AIRLINES, INC. and INTERNATIONAL FLORAL 
CORPORATION. 

P.Q. Docket No. 94-38. 

Order Amending Decision and Order as to American Airlines, Inc. filed 
September 20, 1994. 


James D. Holt, for Complainant. 
Robert Bluhm, Dallas, Texas, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


On May 26, 1994, I issued a default decision against respondent American 
Airlines, Inc., but reduced the penalty requested by complainant from $1,000 
to $500." 

Complainant thereafter filed a motion for reconsideration, contending that 
the penalty should not be reduced because of respondent’s alleged repeated 
violations of the Act. In lieu of a hearing, the parties agreed that the issue 
could be resolved through briefs. 

In its brief, respondent argues that its violation was not serious (importing 


‘Neither the May 26 decision nor this order applies to respondent International Floral 
Corporation which entered into a separate consent agreement. 
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cut flowers from the Dominican Republic into the United States) and that hh 

complainant’s contention that respondent has engaged in repeated violations P 

of the Act is a belated argument. D 
Complainant’s brief notes that the complaint alleged that respondent has 

engaged in a "continuing pattern of violations" and, in support of this F; 

allegation, cites seven complaints filed against respondent this year. fr 


However, there have been no decisions in four of these complaints. Since 
a complaint, in and of itself, does not constitute a finding of a violation, these 
four complaints will be disregarded. Di 

The remaining three complaints, on the other hand, did result in default 
decisions which constituted admissions by respondent that it had violated the 


Act in each instance. fo 

In these circumstances, I find that complainant has shown that respondent St 

has engaged in repeated violations and that its request for a $1,000 penalty in to 

this case should therefore be granted. 1.1 
Accordingly, it is ordered that the decision filed in this case on May 26, 

1994, be amended by substituting the following order for the one therein: the 

Ul 

Order ab 

the 

Respondent American Airlines is hereby assessed a civil penalty of one SO] 

thousand dollars ($1,000.00). This penalty shall be payable to the "Treasurer int 

of the United States" by certified check or money order, and shall be res 

forwarded to: 1.1 

pre 

United States Department of Agriculture 1.1. 

APHIS Field Servicing Office Fu 

Accounting Section ma 

P.O. Box 3334 alle 

Minneapolis, MN 55403 1.1: 

adc 

within thirty (30) days from the effective date of this Order. The certified | issu 

check or money order should include the docket number of this proceeding. | pro 


This Order shall have the same force and effect as if entered after a full 

hearing and shall be final and effective thirty-five (35) days after service of this 

Decision and Order upon respondent American Airlines, unless there is an 
appeal to the Judicial Officer pursuant to section 1.145 of the rules of practice ! 
applicable to this proceeding (7 C.F.R. § 1.145). Log 
[This Decision and Order became final October 31, 1994.-Editor] ; 
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In re: JACQUELINE ALFREIA LEWIS. 
P.Q. Docket No. 93-113. 
Decision and Order filed April 8, 1994. 


Failure to file timely answer - Admission of material allegations - Importation of sour sops 
from Jamaica - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the United 
States of fruits and vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred 
to as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq., and 380.1 et seq. 

This proceeding was instituted by a complaint filed on June 24, 1993, by 
the Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about November 1, 1992, at JFK International Airport, Jamaica, New York, 
the respondent imported into the United States, approximately two (2) sour 
sops from Jamaica in violation of 7 C.F.R. § 319.56 because the importation 
into the United States of sour sops from Jamaica is prohibited. The 
respondent failed to file an answer within the time prescribed in 7 C.F.R. § 
1.136 (a). Section 1.136 (c) of the Rules of Practice (7 C.F.R. § 1.136 (c)) 
provides that the failure to file an answer within the time provided under § 
1.136 (a) shall be deemed an admission of the allegations in the complaint. 
Furthermore, the untimely answer filed by the respondent admitted the 
material allegations of the complaint. This admission of the material 
allegations of the complaint constitutes a waiver of hearing. (7 C.F.R. § 
1.139). Accordingly, the material allegations alleged in the complaint are 
adopted and set forth herein as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 
1. Jacqueline Alfreia Lewis is an individual whose mailing address is 44 


Logan Street, Brooklyn, New York 11208. 
2. On or about November 1, 1992, at JFK International Airport, Jamaica, 
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New York, the respondent imported into the United States, approximately two ] 
(2) sour sops from Jamaica in violation of 7 C.F.R. § 319.56 because the i 
importation into the United States of sour sops from Jamaica is prohibited. ] 

Conclusion I 


By reason of the facts contained in the Findings of Fact above, the ‘ 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is ; 
issued. 

Order f 
V 

The respondent is hereby assessed a civil penalty of one hundred twenty r 
five dollars ($ 125.00).' This penalty shall be payable to the "Treasurer of the 5 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to : t! 

s 

United States Department of Agriculture / 

APHIS Field Servicing Office 0 

Accounting Section Vv 

P.O. Box 55403 in 

Minneapolis, Minnesota 55403. v 

R 

Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- p 

This order shall have the same force and effect as if entered after a full a 

hearing and shall be final and effective thirty five (35) days after service of this n 

‘ Decision and Order upon respondent, unless there is an appeal to the Judicial a 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 0 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final November 7, 1994.-Editor] 

Si 

te 

‘Nt is requested that the civil penalty be reduced by seventy five percent in accordance with M 

the Judicial Officer’s decision in Jn re: Robert Heywood, Agric. Dec. (P.Q. Docket No. 91-58; fr 


August 18, 1993), because the respondent submitted sufficient documentation of her inability to 
pay the civil penalty requested in the complaint. 
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ith 
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In re: R. PURITA WHITE. 
P.Q. Docket No. 94-41. 
Decision and Order filed October 5, 1994. 


Failure to file answer - Importation of lansone from Korea - Civil penalty. 


Susan Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on April 13, 1994, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
August 19, 1993, the respondent imported approximately ten pounds (10 Ibs.) 
of lansone from Korea into the United States at Detroit, Michigan, in 
violation of 7 C.F.R. § 319.56, because the importation of lansone from Korea 
into the United States is prohibited. The respondent failed to file an answer 
within the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the 
Rules of Practice provides that the failure to file an answer within the time 
provided under section 1.136(a) shall be deemed an admission of the 
allegations in the complaint. 7 C.F.R. § 1.136(c). Further, the failure to file 
an answer constitutes a waiver of hearing. 7 C.F.R. § 1.139. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. 7 C.F.R. § 1.139. 


Findings of Fact 


1. R. Purita White is an individual whose mailing address is 880 Tolland 
St., East Hartford, Connecticut 06108. 

2. On or about August 19, 1993, the respondent imported approximately 
ten pounds (10 Ibs.) of lansone from Korea into the United States at Detroit, 
Michigan, in violation of 7 C.F.R. § 319.56, because the importation of lansone 
from Korea into the United States is prohibited. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($ 375.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 94-41. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. 7 C.F.R. § 1.145. 

[This Decision and Order became final November 28, 1994.-Editor] 


In re: AERIAL TRANSIT COMPANY. 
P.Q. Docket No. 93-105. 
Decision and Order filed October 28, 1994. 


Failure to deny material allegations - Failure to provide advance notification of aircraft arrival 
from Mexico - Civil penalty. 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decision in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the advance notification of arrival 
of an aircraft from Mexico (7 C.F.R. § 330.111) [hereinafter referred to as the 
regulations], in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq., 7 C.F.R. § 380.1 et seq., and 9 C.F.R. 93.1 et seq. 

This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (7 U.S.C. §§ 151-167), the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Act of February 2, 1903, as amended 
(21 U.S.C. § 111)(Acts), and the regulations promulgated under the Acts, by 
a complaint filed on May 20, 1993, by the Acting Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agriculture. 
This complaint alleges that on or about September 13, 1991, at Miami 
International Airport, Miami, Florida, respondent failed to provide the Plant 
Protection and Quarantine Service with advance notification of arrival of an 
aircraft, namely, DU CHTR N-93BL from Merida, Mexico, in violation of 7 
C.F.R. § 330.111. 

The respondent’s answer failed to deny any of the material allegations in 
the complaint and, therefore, constitutes an admission of the allegations in the 
complaint pursuant to section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), and a waiver of hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Aerial Transit Company is a company doing business in the State of 
Florida with a mailing address of 3100 N.W. 57th Ave., P.O. Box 522760, 
Miami, Florida 33152. 

2. On or about September 13, 1991, at Miami International Airport, 
Miami, Florida, respondent failed to provide the Plant Protection and 
Quarantine Service with advance notification of arrival of an aircraft, namely, 
DU CHTR N-93BL from Merida, Mexico, in violation of 7 C.F.R. § 330.111. 
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Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 
330.111). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00)'. This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded within thirty 
(30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
105. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final December 12, 1994.-Editor] 


‘The respondent has failed to deny any of the material allegations of the complaint. Under 
the Rules of Practice applicable to this proceeding, the Department is not required to hold a 
hearing. Therefore, the civil penalty requested is reduced by one-half in accordance with the 
Judicial Officer’s Decisions in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: 
Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 
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In re: JOSE ANGEL SANCHEZ HERNANDEZ. 
P.Q. Docket No. 93-104. 
Decision and Order filed November 18, 1994, 


Failure to file timely answer - Importation of apples from Mexico - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits from 
Mexico into the United States (7 C.F.R. § 319.56 et seq.), hereinafter referred 
to as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
USS.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, by 
‘a complaint filed on May 12, 1993, by the Acting Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agriculture. 
The complaint alleges that on or about August 26, 1992, respondent imported 
four fresh apples from Mexico into the United States at the San Ysidro 
Border Station, California, in violation of 7 C.F.R. § 319.56(c) which prohibits 
entry of such fruit into the United States without a permit issued in 
accordance with 7 C.F.R. § 319.56-2(e) and 319.56-3 et seq. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the admission of the allegations in the complaint 
constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material 
allegations in the complaint are adopted and set forth in this Default Decision 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 
1. Jose Angel Sanchez Hernandez is an individual whose mailing address 


is 2718 E. Washington St., Long Beach, CA 90810. 
2. On or about August 26, 1992, respondent imported four fresh apples 
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from Mexico into the United States at the San Ysidro Border Station, 
California, in violation of 7 C.F.R. § 319.56(c) which prohibits entry of such 
fruit into the United States without a permit issued in accordance with 7 
C.F.R. § 319.56-2(e) and 319.56-3 et seq. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
104. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final December 30, 1994.-Editor] 


The respondent has failed to file an answer within the prescribed time, and, under the 
Rules of Practice applicable to this proceeding, the Department is not required to hold a 
hearing. Therefore, the civil penalty requested is reduced by one-half in accordance with the 
Judicial Officer’s Decisions in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: 
Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 
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CONSENT DECISIONS 


(Not published herein.-Editor) 


ANIMAL QUARANTINE ACT AND RELATED LAWS 


Albert Gee. A.Q. Docket No. 93-53. 8/2/94. 

Charles Bond. A.Q. Docket No. 94-30. 8/16/94. 

Murphy & Hinnant Trucking. A.Q. Docket No. 94-38. 8/18/94. 
Hiep Thanh Nguyen. A.Q. Docket No. 93-03. 10/13/94 


Larry Coffman. A.Q. Docket No. 93-33. 11/23/94. 
ANIMAL WELFARE ACT 


Jerry Vance. AWA Docket No. 93-42. 7/5/94. 
Gabriel Davidson. AWA Docket No. 94-2. 7/18/94. 
Cleo Bledsoe, dba Bledsoe’s Kennel. AWA Docket No. 94-01. 8/5/94. 


Robert Reichert and Peggy Reichert, dba Thompson Valley Wildlife Park. 
AWA Docket 92-07. 8/10/94. 


William C. Roberts and Pauline B. Roberts, dba Misty Meadow Kennels. 
AWA Docket No. 93-24. 8/12/94. 


Fisons Corporation. AWA Docket No. 95-03. 12/28/94. 











CONSENT DECISIONS 


BEEF PROMOTION AND RESEARCH ACT 


Carly Winscher. BPRA Docket No. 94-2. 12/8/94. 


FEDERAL MEAT INSPECTION ACT 


Empire Packing Company, Inc. FMIA Docket No. 94-4. 9/26/94. 
Abbyland Processing, Inc., also dba Abbyland, Abbyland Inc., Abbyland 
Foods, and Abbyland Foods, Inc. FMIA Docket No. 94-5/PPIA Docket No. 
94-3. 10/24/94. 


Empire Packing Company, Inc. FMIA Docket No. 94-4. 11/15/94. 


HORSE PROTECTION ACT 


Cheryl Dailey. HPA Docket No. 94-15. 7/6/94. 

Ronal Young. HPA Docket No. 93-10 & 94-5. 7/12/94. 
George L. Zamora. HPA Docket No. 94-9. 8/9/94. 
William Beam. HPA Docket No. 94-3. 8/9/94. 

Lester Tackett. HPA Docket No. 94-52. 8/11/94. 

Jeff Hurst. HPA Docket No. 94-15. 8/3/94. 

Derek Blain Bonner. HPA Docket No. 94-21. 9/19/94. 
Andy Croxall. HPA Docket No. 94-26. 9/19/94. 


Kenneth Hall. HPA Docket No. 94-27. 9/28/94. 


Su 
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Emmett Stephen Howard and Lisa Howard. HPA Docket No. 94-16. 
9/29/94. 


C. A. Green and Norma V. Green. HPA Docket No. 94-32. 10/4/94. 
Clyde O. English, Jr. HPA Docket No. 94-44. 10/5/94. 

Donald Campbell. HPA Docket No. 94-26. 10/25/94. 

Kenny Ailshie. HPA Docket No. 94-25. 10/26/94. 


Buffy K. Ailshie and Sara A. Ailshie. HPA Docket No. 94-51. 10/26/94. 
INSPECTION AND GRADING 
Simone Fruit Co, Inc. I&G Docket No. 93-01. 7/19/94. 
PLANT QUARANTINE ACT 


Mediterranean Shipping Co. P.Q. Docket No. 94-40. 7/18/94. 
Rick Hoo. P.Q. Docket No. 94-48. 7/20/94. 

Ronald Metzler. P.Q. Docket No. 94-14. 8/8/94. 

American Airlines, Inc. P.Q. Docket No. 94-50. 9/23/94. 
American Airlines, Inc. P.Q. Docket No. 94-54. 10/5/94. 
American Airlines, Inc. P.Q. Docket No. 94-51. 10/6/94. 


CW3 Raymond W. Butler, and Mrs. Raymond W. Butler. P.Q. Docket No. 
94-57. 10/7/94. 


Taca Airlines. P.Q. Docket No. 94-05. 10/12/94. 
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Rukshana Parvin Rahim. P.Q. Docket No. 94-49. 10/12/94. Al 
American Airlines, Inc. P.Q. Docket No. 94-55. 10/21/94. 
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